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In the Court of Appeals of the District of Columbia. 


No. 2410. 

The United States of America on the Relation of The Champion 

Lumber Co., &c., Appellant, 
vs. 

Walter L. Fisher, &c., et al. 


a Supreme Court of the District of Columbia. 

At Law. No. 52579. 

The United States of America on the Relation of The Champion 
Lumber Company, a Corporation, Petitioner, 

vs. 

Walter L. Fisher, Secretary of the Interior, and Fred Dennett, 
Commissioner of the General Land Office, Respondents. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Petition for Mandamus. 

Filed April 26, 1910. 

In the Supreme Court of the District of Columbia. 

At Law. No. 52579. 

The United States of America on the Relation of The Champion 
Lumber Company, a Corporation, Petitioner, 

vs. 

Richard A. Ballinger, Secretary of the Interior, and Fred Den¬ 
nett, Commissioner of the General Land Office, Respondents. 

To the Supreme Court of the District of Columbia : 

Your petitioner. The Champion Lumber Company, respectfully 
represents: 

1. That it is a corporation duly organized and existing under the 
1—2410a 
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laws of the State of Illinois, with its chief office in the City of 
Chicago, State of Illinois. 

2. That the respondent. Richard A. Ballinger, is a citizen of the 
United States, temporarily residing in the District of Columbia, and 
is the Secretary of the Interior of the l nited States, duly qualified 
and acting as such, and has been such Secretary, and acting as 
such since March 5, 1909. 

3. That the respondent, Fred Dennett, is a citizen of the United 

States, temporarily residing in the District of Columbia, and 
2 is the Commissioner of the General Land Office, duly quali¬ 
fied and acting as such, and has been such Commissioner, 
and acting as such since March 5, 1909. 

4. That your petitioner has been at all times since its organiza¬ 
tion and is now authorized and empowered to take and hold title to 
real estate of any character whatsoever and wheresoever situate in 
the United States. 

5. That one Lucy Johns, on the seventeenth day of September, 
1897, at the United States Land Ollice at Jackson, Mississippi, made 
an entry (homestead entry 31837) of* eighty acres of the officially 
surveyed public lands of the United States situate in the State of 
Mississippi, known and designated as the Southwest quarter of the 
southeast quarter and the southeast quarter of the southwest quarter 
of section thirty-five of township one south, range seventeen west, 
the said entry being made under sections 2289 to 2303, inclusive, 
of the Revised Statutes of the United States known as the homestead 


laws. At said time the said land was subject to such entry. That 
at said time Lucy Johns had all the qualifications required by the 
laws of the United States to entitle her to make such entry. That 
thereafter, to wit. on the sixteenth day of September, 1902, the said 
Johns made proof of compliance by her with all and several the 
requirements of the law entitling her to patent, (or title) to said 
land, under said entry, from the United States. That the proof so 
made was submitted to the Register and Receiver of the United 
States Land Office at Jackson, Mississippi, and on September 24, 
1902, the said Register issued a final certificate under the 
3 said proof, and on the said date the Receiver issued his final 
Receiver’s receipt. 


6. That subsequent to the issuance of the aforesaid Register’s final 
certificate and the aforesaid Receiver's final receipt to Lucy Johns, 
your petitioner, The Champion Lumber Company, purchased the 
land covered by said certificate and said receipt for a valuable con¬ 
sideration and is still the owner thereof. That such purchase was 
made after the lapse of two years from September 24, 1902, and 
without knowledge by your petitioner of any matter or thing to put 
him on notice of any pending or contemplated proceeding bv any 
employe or officer of any Department of the United States Govern¬ 


ment or by any one to question the legality of the entry or the 
sufficiency of the said proof made thereunder. 

7. That the proof and papers pertaining to said entry were in 
October, 1902, forwarded by the said Register and Receiver to the 
Commissioner of the General Land Office, and on the twelfth day of 
July, 1906, the Commissioner of the General Land Office directed 
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that a hearing be held to determine the truth of the charges made 
by a Special Agent of the General Land Office on May 12, 1906, 
that said Lucy Johns had not resided upon the land as required by 
law and had made the entry for the use and benefit of another. 
Thereafter your petitioner, as remote transferee of Lucy Johns, 
petitioned the Commissioner of the General Land Office for con¬ 
firmation of the said entry under the proviso to section 7 of the act 
of March 3, 1891 (26 Stat, 1095-1098-9) which petition was 

4 denied by the said Commissioner on October sixteenth, 1909. 
Thereupon your petitioner appealed to the Secretary of the 

Interior who, on the nineteenth day of January, 1910, affirmed the 
aforesaid decision of the Commissioner. That on the third day of 
March, 1910 your petitioner filed a motion for review of his said 
decision of January 19, 1910, which said motion for review was 
denied by the Secretary of the Interior by a decision rendered by 
him on the twenty-third day of April, 1910. 

8. That on the nineteenth day of November, 1902, Special Agent 
Albert Hammer of the General Land Office submitted to the Com¬ 
missioner of the General Land Office a twelve page list of homestead 
entries, which list, as vour petitioner is informed,' included the Lucy 
Johns entry, his letter of transmittal of said list being in words as 
follows: 

Jackson, Miss., November 19, 1902. 
Commissioner of the General Land Office, Washington, D. C. 

Dear Sir: The enclosed list of C. E. and F. C. proofs explain 
themselves. I have all reasons to believe that 90 per cent of proofs 
made in Pearl River County, Mississippi, are fraudulent. 

Hence this list and request. 

I am Very truly and respectfully: 

ALBERT HAMMER, 

Special Agent, General Land Office. 

Your petitioner is without knowledge of the number of home¬ 
stead entries appearing upon the twelve page list. That on 

5 November 28, 1902, the same Special Agent wrote the Com¬ 
missioner of the General Land Office expressly referring to 

this letter of November 19th, 1902, and said: 

“I have made an investigation in a part of said cases, and found 
in each and every one examined the most flagrant of frauds, and to 
gather all the facts will require considerable time, and I now request 
that each and every patent to lands described in my letter of Novem¬ 
ber the 19th, 1902, be held until full inspection and investigation 
can be made. Reports will be forthcoming at the earliest possible 
moment.” 

That on information and belief your petitioner avers that the 
Lucy Johns entry was not “a part of said cases” actually investigated 
by said Special Agent as reported in his said letter of November 28, 
1902. 

That on information and belief your petitioner avers that the 
Special Agent who wrote the Commissioner of the General Land 
Office, as above, erred when he alleged in his said letter of November 
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19, 1902, that he then had “under investigation” the Lucy Johns 
entry. 

That on information and belief your petitioner avers that the 
special agent who reported on November 28, 1902, saying that “an 
investigation in a part of said cases,” only, had been made, never 
at any time within two years from issuance of the final Receiver’s 
receipt on the Lucy Johns entry, either actually investigated said 
entry or within that period, or at any time, acquired any 

6 knowledge or information whatsoever concerning either the 
land embraced in the said entrv or whether Lucy Johns had 

resided upon and cultivated the land as required by law. 

Your petitioner alleges on information and belief that no em¬ 
ploye or officer of the Department of the Interior within said period 
ever received or had any knowledge or information whatsoever con¬ 
cerning either conditions upon the said land or whether Lucy Johns 
had resided upon the land and cultivated same as required by law. 

That on information and belief your petitioner avers that at no 
time within two years from September 24, 1902, had any employe, 
any subordinate or any officer of the Department of the Interior 
any knowledge or information upon which to base a protest against 
said entrv. 

That on December 13, 1902, the Commissioner of the General 
Land Office instructed the Register and Receiver at Jackson, Missis¬ 
sippi, as follows: 

“In accordance with the recommendation made by Special Agent 
Hammer, December 1, 1902, and concurred in by the Register, you 
are hereby directed to suspend action on all commutation and final 
homestead proofs pending in your office until the cases shall have 
been thoroughly investigated by Agent Hammer and issuance of 
final papers is allowed by this office, upon his reports in any of the 
cases.” 

That the basis of said letter of December 13, 1902, from 

7 the Commissioner of the General Land Office to the Register 
and Receiver at Jackson, Mississippi, was not Special Agent 

Hammer’s said letter of November 19, 1902, nor was it that agent’s 
said letter of November 28, 1902. but was in fact, as stated by the 
Commissioner of the General Land Office. Special Agent Hammer’s 
recommendation under date of Deceml>er 1, 1902, which expressly 
and exclusively related to “all commutation and final homestead 
proofs pending” in the United States Land Office at Jackson, Missis¬ 
sippi. 

That neither on December 1. 1902, nor on December 13, 1902, 
was the Lucy Johns entry a proof “pending” in the United States 
Land Office at Jackson, Mississippi. That on said dates the Lucy 
Johns entry was a final entry then in the files of the General Land 
Office at Washington, D. C.. having been forwarded to and received 
at the General Land Office in October, 1902, from the United States 
Land Office at Jackson. Mississippi. 

9. Your petitioner avers that in purchasing the land he practiced 
no fraud on either respondent, or upon any of their subordinates, 
or upon any person whomsoever. That your petitioner made the 
purchase in the belief, (founded upon acceptance of the Lucy Johns 
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proof by the Register and Receiver at Jackson, Mississippi, and the 
issuance of those officers’ certificates thereon after examination by 
them of the proof), that due compliance had been made by Lucy 
Johns with all the requirements of the law, and that she was en¬ 
titled to patent, or title, to the land. 

10. Your petitioner represents that the acts of the respond- 

8 ents in refusing to issue patent upon tne Lucy Johns entry, 
are arbitrary and without authority of law; that said entry 

should under the facts recited herein be patented, for the reason 
that said entry was neither protested nor contested within two years 
from September 24. 1902. on which date the Receiver’s final receipt 
was issued: that bv reason of the terms of the proviso to section 7 
of the act of March 8. 1891, hereinbefore referred to, the jurisdiction 
of the respondents to do anything concerning said entry except to 
issue patent thereunder is terminated, and that no executive depart¬ 
ment of the government has any further jurisdiction over the land 
covered by said entry except to issue patent thereunder. The said 
proviso reads: 

“That after the lapse of two years from the date of the Receiver’s 
receipt upon the final entry of any tract of land under the home¬ 
stead. timber culture, desert land or premption laws, or under this 
act, and when there shall be no pending contest or protest against 
the validity of said entry, the entryman shall be entitled to a patent.” 

Wherefore, as the respondents have refused and still refuse to 
cause the said entry to be patented under the law recited, the only 
alleged ground of the refusal being that said entry was protested 
within two years from September 24. 1902. your petitioner is de¬ 
prived of the benefit of showing that title to said lands has become 
vested in it, and it is injured thereby, and as the laws pro- 

9 vide no other adequate remedy in the premises whereby your 
petitioner can secure the patent to which he is entitled and 

whereof he is deprived as aforesaid, your petitioner prays: 

1. That a writ of mandamus be issued and directed to each of 
the respondents, Richard A. Ballinger, Secretary of the Interior, and 
Fred Dennett, Commissioner of the General Land Office, command¬ 
ing them to release the aforesaid Lucy Johns final homestead entry 
from suspension, and to cause patent to issue thereon and be duly 
delivered as required by the law and regulations governing the trans¬ 
action of business in the General Land Office. 

2. For such other and further relief as the nature of your peti¬ 
tioner’s case may require and to the Court may seem meet and 
proper. 

THE CHAMPION LUMBER COMPANY, 

Bv PATRICK II. LOUGHRAN, 

Petitioner's Attorney. 


City of Washington, 

District of Columbia , ss: 


I, Patrick II. Loughran, being first duly sworn, make oath that 
I am the attorney for The Champion Lumber Company, the above 
named petitioner, and that I am authorized by said petitioner to in¬ 
stitute these proceedings; that the said petitioner is a resident of the 
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City of Chicago, State of Illinois, end is absent from the District of 
Columbia; that T have read the annexed petition by me sub- 

10 scribed and know the contents thereof; and that the state¬ 
ment of facts therein made as upon personal knowledge are 

true, and those made as upon information and belief, I believe to be 
true. 

PATRICK H. LOUGHRAN, 

Petitioner's Attorney. 

Subscribed and sworn to l»efore me this 26th dav of April, 1910. 

J. R. YOUNG, Clerk, 

Iiv H. BINGHAM Ass’t Clerk. 

Pule to Show Cause. 

Filed April 26, 1910. 

* * * * * * * 

Upon consideration of the petition for mandamus in the above 
entitled case, it is ordered on this 26th day of April, 1910, that the 
Respondents herein show cause on or before the 6th day of May, 
1910, at 10 o’clock a. m., why a writ of mandamus should not issue 
as prayed in said petition, the date of hearing to be determined 
by the Court on said return day; provided, that a copy of this order 
and of said j petition l>e served upon each of said Respondents on or 
before the 3d dav of Mav, 1910. 

WRIGHT, Justice. 

11 Marshal's Return. 

Served copy of within rule to show cause, together with copy of 
petition in this cause, on defendants as follows: 

Fred Dennett, Commissioner of the General Land Office, per¬ 
sonally April 26. 1910, Richard A. Ballinger. Secretary of the 
Interior, personallv April 27, 1910. 

AULICK PALMER, Marshal ., 

S. 

Return to Rule. 

Filed May 25, 1910. 

******* 

The respondents, Richard A. Ballinger. Secretary of the Interior, 
and Fred Dennett. Commissioner of the General Land Office, 
specially reserving unto themselves any exception to the defects to 
the petition filed herein, and for the lack of jurisdiction of this court 
over them to grant a writ of mandamus to compel them to perform 
duties involving the exercise of judgment and discretion, such as 
the act sought to have them compelled to perform herein, neverthe¬ 
less, for answer unto the said rule and the petition 

12 say: 

1. Respondents neither deny nor admit that the petitioner 
is a corporation duly organized to exist under the laws of the State 

of Illinois. 
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2 and 3. Respondents admit the allegations of paragraphs two 
and three. 

4. Respondents neither admit nor deny that the petitioner is 
authorized and empowered to take and hold title to real estate. 

5. Respondents admit that one Lucy Johns on the seventeenth 
day of September, 1897, made homestead entry No. 31837, at the 
United States land office at Jackson, Mississippi, of eighty acres of 
surveyed public lands of the United States known and described as 
the S. \Y. V 4 of S. E. y 4 and S. E. % of S. W. V 4 of Sec. 35, T. 1 S., 
R. 17 \V; that said land was subject to homestead entry at that 
time; that final proof was made on said entry September 16, 1902, 
upon which the register and receiver of the said United States land 
office at Jackson, Mississippi, issued final certificate and receipt, 
respectively, on September 24, 1902, but respondents neither admit 
not deny that the said Lucy Johns had all the qualifications required 
by the laws of the United States to entitle her to make such entry, 
as the said entry has not yet been finally considered by the land 
department of the United States. 

6. Respondents neither admit nor deny that the petitioner pur¬ 

chased the land covered by said certificate and receipt for a 

13 valuable consideration, but respondents deny that such pur¬ 
chase was made after the lapse of two years from September 

24, 1902, the date of the issue of the final certificate and receipt, and 
aver from information in hand that transfer was made to petitioner, 
January 15, 1903, less than four months after the issuance of said 
certificate, and after protest had been filed against said entry. 

Further answering the allegations contained in this paragraph, 
respondents aver that the purchaser, by the exercise of ordinary 
diligence, could have readily ascertained that the legality of the 
entry had been questioned by the officers of the land department of 
the United States. 

7. Respondents admit that the proof and papers pertaining to said 
entry were forwarded to the Commissioner of the General Land 
Office in October, 1902, and that on the 12th day of July, 1906, the 
Commissioner of the General Land Office directed that a hearing 
be held to determine the truth of charges made by a special agent 
of the General Land Office in a report dated May 12, 1906, that 
the said Lucy Johns had not resided upon the land as required by 
law, and respondents aver that said report and order was based upon 
and in furtherance of a protest filed within two years after the issu¬ 
ance of the final receipt. Respondents also admit that thereafter 
the purchaser, claiming to be a transferee of Lucy Johns, petitioned 
the Commissioner of the General Land Office for confirmation of the 
said entry under the proviso to section seven of the act of March 3, 
1891 (26 Stat., 1095, 1098), which petition was denied hy the 

Commissioner of the General Land Office and finally by the 

14 Secretary of the Interior as alleged in the petition. 

8. Respondents admit that Special Agent Albert Hammer 
of the General Land Office, on November 19, 1902, submitted to the 
Commissioner of the General Land Office a list of homestead entries 
which included the entry of Lucy Johns, above described, and admit 
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that the letter transmitting said list was in the words as set out in 
the petition. 

Respondents further answering aver that in the list dated No¬ 
vember 19, 1902, Special Agent Hammer informed the Commis¬ 
sioner of the General Land Office as follows: 

I have under investigation the following homestead entries that 
have been commuted or final proof made and patents not issued: 

Please have held all Patents until 1 can make a full report on 
same. * * * Tp. 1 8, R. 17 W., St. S. Mer. * * * Lucy 
Johns, II. E. 31837, September 11, 1897, covering S. W. V 4 S. E. 
i/ 4 and S. E. V 4 S. W. V 4 , Sec. 35, F. C. 17503. 9-24-1902. 

Respondents further answering the allegations of this paragraph 
admit that under date of November 28, 1902, the same special agent 
addressed a letter to the Commissioner of the General Land Office 
expressly referring to his previous letter of November 19, 1902, in 
which he made the following statement : 

I have made an investigation in a part of said cases and found in 
each and every one examined the most flagrant of frauds and 

15 to gather all the facts would require considerable time and 
I now request that each and every patent to lands described 

in my letter of November 19, 1902, be held until full inspection and 
investigation can be made. Reports will be forthcoming at earliest 
possible moment. 

Further answering the allegations contained in this paragraph, 
respondents deny that the entry of Lucy Johns was not “a pan of 
said cases” actually investigated by said special agent; deny that the 
special agent erred when he alleged in said letter that he then had 
under investigation the entry of Lucy Johns; deny that the special 
agent who reported on November 28, 1902, saying that an investi¬ 
gation had been made in a part of said cases, never at. any time 
within two years from the issuance of the receivers’ final receipt on 
the entry of Lucy Johns, either actually investigated said entry, or 
within that period, or at any time acquired any knowledge or in¬ 
formation whatsoever concerning either the land embraced in said 
entry or whether the said Lucy Johns had resided upon and culti¬ 
vated the land as required by law; deny that no employe or officer 
of the Department of the Interior within said period of two years 
ever received or had any knowledge or information whatsoever con¬ 
cerning either the conditions upon said lands, or whether the said 
Lucy Johns had resided thereon and cultivated the same as required 
by law; deny that at no time within two years from September 24, 
1902, any employe, any subordinate, or any officer of the Depart¬ 
ment of the Interior had any knowledge or information upon 

16 which to base a protest against said entry; and respondents 
aver that the letter of the Commissioner of the General Land 

Office of December 13, 1902, instructing the register and receiver 
at Jackson, Mississippi, to suspend action on all commutation and 
final homestead proofs pending in that office until the eases had been 
thoroughly investigated by Special Agent Hammer, was induced 
by all of the letters and protests of Special Agent Hammer, dated 
November 19, 1902, November 28, 1902, and December 1, 1902. 
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9. Respondents neither admit nor deny that in purchasing the 
land the petitioner practiced no fraud either on the Government, or 
any of its agents, or upon any person whomsoever, or that such pur¬ 
chase was made in the belief, after examination by petitioner of the 
final proof, that due compliance had been made by the said Lucy 
Johns with all the requirements of the law and that she was entitled 
to patent or title to the land. 

10. Respondents deny that their acts in refusing to issue patent 
upon the entry of Lucy Johns are arbitrary and without the au¬ 
thority of law, and deny that said entry was neither protested nor 
contested within two years from September 24, 1902, on which 
date the receivers’ final receipt was issued, and deny that by reason 
of the terms of the proviso to section seven of the said act of March 
3, 1891, the jurisdiction of the land department to do anything con¬ 
cerning said entry, except to issue patent, is terminated; and re¬ 
spondents aver that the letter written by Special Agent Hammer 

to the Commissioner of the General Land Otlice on November 

17 19, 1902, enclosing a list of entries which included the entry 
of Lucy Johns, hereinbefore described, in which the special 

agent requested that the said entries he suspended and no patents 
issue thereon, constituted a protest within the meaning of the pro¬ 
viso to the seventh section of the said act of March 3, 1891. 

Further answering, respondents advise the court that under date 
of June 18, 1904, the Acting Commissioner of the General Land 
Ofiiee addressed a letter to Special Agent Albert Hammer, at Jack- 
son, Mississippi, referring to the agent’s previous letter of November 
19, 1902, and directing the agent to report whether or not in his 
opinion an investigation was necessary in said cases, which said 
cases included the homestead entry of Lucy Johns, hereinbefore de¬ 
scribed. A copy of said letter is hereunto attached and made a part 
hereof and marked “Exhibit A.” 

Respondents further answering, advise the court that in answer to 
the said letter of the Commissioner of the General Land Office of 
June 18, 1904, Special Agent Hammer addressed a letter to the 
Commissioner in which he stated that— 

On November 19, 1902, I sent the Department a list of final and 
commutation proofs that had been made in Pearl River county, 
Miss.; that from the information I had, and considered at the time 
good, as far as I have had opportunity to make investigations, have 
been found even now worse than at first reported. 

18 A copv of said letter is made a part hereof and marked 
“Exhibit B.” 

And respondents aver that the letter of Special Agent Hammer, 
dated June 24, 1904. also was a protest against the entry of Lucy 
Johns within the meaning of the act of March 3, 1891, and that 
this protest, as well as the previous protest of November 19, 1902, 
was also filed in the General Land Office prior to the expiration of 
two years from the date of the issuance of the receivers’ final re¬ 
ceipt. 

Respondents further answering, advise the court that in pursu¬ 
ance of the protests filed against the entry of Lucy Johns by Special 
2—2410a 
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Agent Hammer, hereinbefore described, a thorough investigation 
was subsequently made by a special agent of the General Land Office 
who submitted a formal report thereon and upon which proceedings 
have been directed by the proper officers of the land department for 
the purpose of determining the truth of the charges, and respondents 
aver that these proceedings were based upon protests filed against the 
entry within two years after the issue of the receivers’ final receipt. 

Respondents further aver that the report of the special agent now 
under consideration in the land department charges that tlie entry- 
woman. Lucy Johns, did not comply with the requirements of the 
homestead law in that she neither resided on the land entered nor 
cultivated and improved the same, and that the final certificate and 
receipt were procured through perjured testimony; that the order 
for a hearing was issued by officers of the land department for 

19 the purpose of establishing the truth of the special agent’s 
charges in accordance with due process of law; that the De¬ 
partment of the Interior has exclusive jurisdiction to determine the 
truth of these charges, and that the sole object of this petition is to 
arrest the action of the Department of the Interior in said proceed¬ 
ings. 

Respondents finally suggest that this proceeding, wherein it is 
sought that they be directed to issue a patent to a tract of public land, 
is virtually and in effect an attempt to invest this court with appellate 
jurisdiction to try anew or review the solemn decisions of the land 
department of the Government upon questions committed by law to 
its exclusive control; that the allegations of this petition are not 
sufficient to show that such control has been lost; that, on the con¬ 
trary, it is admitted in the petition that Special Agent Hammer of 
the General Land Office did file in the General Land Office within 
two years after the issuance of final receipt on this entry, a letter 
protesting against the issuance of patent: and respondents suggest 
that for these reasons the petition must be denied, and now, having 
fully answered every material allegation in the petition, respondents 
prav to be discharged hence without a dav. 

RICHARD A. BALLINGER, 

Secretary of the Interior. 
FRED DENNETT, 

Commissioner of the General Land Office. 

OSCAR LAWLER, 

Assistant Attorney General; 

F. W. CLEMENTS, 

First Assistant Attorney; 

F. W. WILLIAMS, 

Assistant Attorney; 

For the Respondent. 

20 District of Columbia, 

City of Washington, ss: 

Richard A. Ballinger, being first duly sworn, says that he has read 
over the foregoing answer by him subscribed and knows the contents 
thereof; that the matters and things therein set forth on his per- 
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sonal knowledge he knows to he true, and those set forth on in¬ 
formation and belief he believes to be true. 

RICHARD A. BALLINGER. 

Subscribed and sworn to this 24" dav of May, 1910. Before me, 
[seal.] EDWD. B. FOX, 

Notary Public in and for the District of Columbia. 

District of Columbia, 

City of Washington, ss: 

Fred Dennett, being first duly sworn, says that he has read over 
the foregoing answer by him subscribed and knows the contents 
thereof; that the matters and things therein set forth on his per¬ 
sonal knowledge he knows to be true, and those set forth on in¬ 
formation and belief he believes to be true. 

FRED DENNETT. 


Subscribed and sworn to this 24th dav of Mav, 1910. Before me, 
[seal.] CHARLES B. STRONG, 

Notary Public in and for the District Columbia. 
My commission expires February 20. 1915. 

21 “P.” Department of tiie Interior, G. F. P. 

W. H. General Land Office, J. T. H. 

Washington, D. C., June 18, 1904. 

Address only the Commissioner of the General Land Office. 


.1. D. Y. Files 8289-90-1 -2-8-4-5-0-7-8-9-8800-1 -2-3-4-5-8-7-8-9-10- 


11-12-13-14-15-18-8498, 3523-4-5, 3857. 3873. 
3884, 3898, 3901, 3905. 4817-8-20-1-2-3-4-5-8. 


3892-3, 3777, 3879, 


Mr. Albert Hammer. Special Agent G. L. O.. Jackson, Mississippi. 

Sir: November 19, 1902, you transmitted a list of homestead en¬ 
tries upon which final and commutation proofs had been made, stat¬ 
ing that you had the same under investigation and requested this 
office to suspend the entries and withhold patents until you could 
make your report. 

No report has been received in the following cases, and you are 
directed to report at once, upon receipt hereof, whether or not, in 
your opinion, an investigation is necessary in said cases, in view of 
Circular of January 25, 1904: 

F. C. No. 17427. July 30, 1902. by Monroe R. Lumpkins. 

F. C. No. 17448, August 20. 1902. by John G. Wheat. 

F. C. No. 17493, September 24, 1902. by Lewis Peters. 

F. C. No. 17482, September 8. 1902, bv Leonard II. Amaeker. 

F. C. No. 17439, August 13, 1902. bv Thomas Stewart. 

F. C. No. 17374, June 18. 1902. by William C. Burge. 

F. C. No. 17340, Mav 21, 1902, by Walter Alexander. 

F. C. No. 17334, May 19. 1902, by John H. Lewis. 
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22 F. C. No. 17382, June 25. by Thomas Jefferson Galeman. 
F. C. No. 17502, September 24, 1902, by Joseph Martin 

Smith. 

F. C. No. 17503. September 24. 1902. bv Lucy Johns. 

F. C. No. 17404, September 0. 1902. by Alexander R. Lander. 

F. C. No. 17832, June 23. 1902, by Rutillous Batson. 

F. C. No. 17600, October 27. 1902. bv Sheridan Tel fare Smith. 

C. C. E. No. 45220. Mav 3. 1902. bv Martin W. Breland. 

C. C. E. No. 45240. Mav 12. 1902. bv John T. Mitchell. 

C. C. E. No. 45300. July 10. 1902. bv Jefferson D. Seals. 

C. C. E. No. 45270. Mav 29. 1902. bv Lucv 0. J. Lee. 

C. C. E. No. 45247. Mav 12. 1902. bv Thomas D. Pearson. 

C. C. E. No. 45305. Julv 19. 1902'. bv John Tra Broadus. 

C. C. E. No. 45258, Mav 19. 1902. bv Jeptha Roster. 

C. 0. E. No. 45333. August 4. 1902. by George Bourn. 

C. C. E. No. 45415. October 29. 1902. bv Augustus M. Beall. Jr. 

C. C. E. No. 45207. Mav 24. 1902. bv William S. Lewis. 

C. C. E No. 15297. Julv 7. 1902. bv Pa- W. Lander. 

C. C. E. No. 45410. October 29. 1902. bv Bradlev Beall. 

0. 0. E. No. 45417. Oetober 29. 1902. bv Almena M. Jenkins. 

F. C. No. 10737. October 9. 1902. bv Stephen J. Ladner. 

F. C. No. 10703. October 22. 1901. by John R. Burke. 

F. C. No. 10704. October 22. 1901. bv Stephen J. Moodv. 

F. 0. No. 10709. October 29. 1901. by Daniel Wnllev. 

F. C. No.. 17014. January 15. 1902. by Lewis Peters. 

F. C. No. 17031, Januarv 17. 1902. bv TTenrv Peters. 

F. C. No. 10941. December 23. 1901. by Thomas L. Strahan. 

F. C. No. 10942, December 23. 1902. by Eastman T. 

Holden. 

23 F. C. No. 10919. December 18. 1901. bv James Allen Gale- 
man. 

F. 0. No. 17087. February 8. 1902. by Jesse Platter. 

F. 0. No. 17093. Februarv 10. 1902. bv Lemuel E. Smith. 

F. C. No. 17209. March 26. 1902. bv John Wesley Dees. 

F. C. No. 17212. March 20. 1902. bv TTenrv T. Spiers. 

F. C. No. 17210. March 28. 1902. bv Asa B. Smith. 

C. C. E. No. 45022. October 9. 1901. by Rutillus Bond. 

C. C. E. No. 45115. December 28. 1901. by Lydia D. Ladner. 

C. C. E. No. 45133. January 10. 1902. by Martha Jane Debose. 

C. C. E. No. 45155, February 5. 1902. by Eli Saucier. 

C. C. E. No. 45100. Februarv 12. 1902. bv Talitha A. Watts. 

C. C. E. No. 45180. March 3. 1902. bv Seborn Ladner. 

C. C. E. No. 45213. April 7. 1902. bv George Walk. 

C. C. E. No. 45217. April 10. 1902. bv Laura Beall. 

C. C. E. No. 45231, April 17. 1902. by William TT. Smith. 

F. C. No. 17940. September 24. 1902. by Caroline Spiers, widow of 
John J. Spiers, deceased. 

Very respectfully, J. H. FTMPLE. 

Acting Commissioner. 


A. R. C. 


WALTER L. FISHER, ETC., ET AL. 
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Exhibit B. 


(Copy.') 


Department of the Interior, 

General Land Office, 
Jackson, Mississippi, June 24. 1904. 
Hon. Commissioner of G. L. O., Washington, D. C. 


Dear Sir: Tn answer to vours 
3289-90-1-2-3-4-5-6-7-8-9-3300-1 -2-3 
3498-3523-4-5, 3657-3673-3692-3, 
4617-8-20-1-2-3-4-5-6.” 


of “June 18, 1904, “P” Files 
-4-5-6-7-8-9-10-11 -12-13-14-15-16. 
3777-3879-3884-3898-3901-3905- 


Wherein von sav as follows, viz: 

»/ • 

“November 19, 1902, you transmitted a list of homestead entries 
upon which final and commutation proofs had been made, stating 
that you had the same under investigation and requested this office 
to suspend the entries and withhold patents until you could make 
your report. 

No report has been received in the following cases, and you are 
directed to report at once, upon receipt hereof, whether or not, in 
your opinion, an investigation is necessary in said cases, in view of 
Circular of January 25, 1904.” 

T would have to answer, if it is the object of the Department to pre¬ 
vent frauds, and fraudulent acts, in various ways to secure the public 
lands, or the timber upon them, without complying with the home¬ 
stead law. as T understand the same to he: unquestionably all the 
lands mentioned in yojur letter should he fully investigated. 

It is absolutely impossible to determine a fraudulent proof, from 
the one that has been made in good faith, in a great many in¬ 
stances; for the reason, upon the papers, no person can tell, if 
25 the homestead law has been complied with or not, hv the 
entrvman; the nicest made proof, is as apt to he fraudulent, 
as others, that does not appear regular upon their face; for this rea¬ 
son no man can determine a fraudulent proof, from a bona fide 
entrvman and homestead settler. 

On November 19. 1902. 1 sent the Department a list of final and 
commutation proofs that had been made in Pearl River County, 
Miss., that from the information. 1 had. and considered at the time 
good, as far as T have had opportunity to make investigations, have 
been found even worse than at first reported. 

See my letter of November 29. 1902. giving a list of homesteads 
where final and commutation proofs had been made, and at once or 
soon after transferred: this alone is a circumstance against the good 
faith of a homestead entrvman. as T construe the homestead law. 

Out of the list of 51 names and numbers you have sent me, I find 
on November 29. 1902. had been transferred, out of this number 32 
of said tracts, and recorded as per letter of above date (11-29-1902). 

True if the above homestead entrvman. had complied with the 
homestead law. this they had a perfect right to do; if not, to the 
contrary, and I find there is but one way. that T can learn these facts, 
inspect the homestead entry, and this, it is no small job. 
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I take it, “an honest man does not care to he watched; the oppo¬ 
site, it makes no difference. Hence I would give it as my 
26 very best opinion, “an investigation is necessary in said cases.” 

No doubt some are all right, and these people as a rule are 
making no complaints, about their patents, or asking about their 
lands, it is the homestead entryman, or the purchaser of said lands, 
vdio are making the vigorous talks, and write the most letter-, that 
have not complied with the law, or something is irregular about their 
proofs. 

T am verv respectfullv, 

ALBERT HAMMER, 

Special Agent, G. L. 0. 


Replication . 


Eiled June 13. 1910. 

******* 

Comes now the petitioner, by its attorneys, and for reply to the 
respondents’ answer to the rule to show cause, reference being made 
especially to paragraphs 0. 7, 3 and 10. of said answer, says that at 
no time within two years from the date, to wit September 24, 1902. 
of the issuance of the Receiver’s receipt upon the final entry of the 
Lucy Johns homestead was there a pending contest or protest against 
the validitv of the said entrv. 

MARK STEARMAN, 

PATRICK IT. LOUGHRAN, 

Attorneys for Petitioner. 


27 


Joinder of Issue. 


Filed June 15, 1910. 

******* 

Come now the respondents and join issue on the petitioner’s repli¬ 
cation. 

OSCAR LAWLER, 

Assistant Attorney General, 

Attorney for Respondents. 


Stipulation as to Facts. 

Filed June 15, 1910. 

******* 

It is hereby stipulated and agreed:— 

1. That on September 17, 1897. one Lucy Johns made entry 
under the homestead laws at the United Suites land oflice at Jack- 
son, Mississippi, of the S. W. !4 of the S. E. !4 and the S. E. 14 
of the S. W. 14, Sec. 35, T. 1 S., R. 17 W., said lands being subject 
to entry under such laws; that the papers in said entry showed on 
their face that the said Lucy Johns was qualified to make entry of 
said land, and that showing has not been questioned. 
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2. That on September 16, 1902, the said Lucy Johns made a 
prima facie valid proof by her sworn testimony, corroborated by 
that of two witnesses, of her compliance with the requirements of 
the homestead law respecting said entry. 

6. That on September 24, 1902, the register and receiver 

28 of the United States land office at Jackson, Mississippi, issued 
their final certificate and final receipt, respectively, upon said 

entry as supported by said proof and after examination thereof, said 
certificate and said receipt be ng as follows: 

4-196. 

Homestead. 

Final Certificate No. 17,503. 

Application No. 31,837. 

Land Office at Jackson, Mississippi, 

September 24, 1902. 

It is hereby certified That, pursuant to the provisions of Section 
No. 2291, Revised Statutes of the United States, Lucy Johns, * * * 

has made payment in full for.Southwest quarter of Southeast 

quarter, And Southeast quarter of Southwest quarter,.of Sec¬ 
tion No. 35,., in Township No. 1 South,.of Range No. 

17 West., of the.St. Stephens Principal Meridian Mis¬ 
sissippi, .containing.80, 00/100 acres. 

Now, therefore, be it known, That on presentation of this cer¬ 
tificate to the Commissioner of the General Land Office, the said 

Lucy Johns.shall be entitled to a 

patent for the tract of land above described. 

0686. 

FRED W. COLLINS, Register. 

29 4-140. 

Homestead. 

Final Receiver's Receipt No. 17,503. 

Application No. 31,837. 

Receiver's Office, Jackson, Miss., 

Sep. 24, 1902. 1. 

Received of.Lucy Johns.the sum of. 

Two.dollars.cents, being the balance of payment 

required by law for the entry of. 

South West 4 of South East 4 and South East 4 of South West 4 

0 686 . 


St. Stephens Meridian. 
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of Section.35.in Township 1 S..of Range 17 W. 

containing.80.acres, under Section 2291 of the Revised 

Statutes of the l nited States. 

ISAIAH F. MONTGOMERY, Receiver. 


$ 2 . 00 . 

$.90 Testimony fee received. Number of written words 600. Rate 
per 100 words 15 cents. 

4. That the proof made as aforesaid was forwarded to the com¬ 
missioner of the General Land Oflice at Washington, I). C., during 
the month of October. 1902, and during said month was received 
in the said General hand Oflice. 

5. That after the issuance of the said certificate and receipt as 

aforesaid, the said Lucy Johns on January 15, 1903, exe- 
30 cuted a deed by which she conveyed or assigned all her right, 
title, claim and interest in and to said land under said final 
certificate and receipt to the (Tampion Lumber Company, of Michi¬ 
gan, which company by deed dated March 8, 1906, conveyed to 
Edward Hines, who by deed dated April 20, 1908, conveyed to the 
petitioner, the Champion Lumber Company, of Illinois, and that 
the petitioner is now the owner of all the right, title, claim and 
interest of the said Lucy Johns under said final certificate and re¬ 
ceipt in so far as such right, title, claim and interest to the public 
lands of the United States may be transferred prior to the issue of 
patent. 

6. That on November 19. 1902. Albert Hammer, a special agent 
of the General Land Office assigned to duty in Mississippi, addressed 
the following letter to the Commissioner of the General Land Office, 
accompanied by a list of entries, which said letter and list are as 
follows: 

Jackson, Mississippi, November 19, 1902. 
Hon. Commissioner of G. L. O.. W ashington, 1>. C. 

My Dear Sir: The enclosed list of C. E. and F. C. proofs explain 
themselves. I have all reasons to believe 90 per cent of proofs made 
in Pearl River Co. Miss, are fraudulent, hence this list and request. 
I am verv truly and respectfullv, 

ALBERT HAMMER, 

Special Agent, G. L. O. 


No. 1. 

31 Jackson, Mississippi, November 19, 1902. 

Hon. Commissioner of G. L. O., Washington, D. C. 

My Dear Sir: l have under investigation the following home¬ 
stead entries, that have been commuted, or final proofs made and 
patents not issued. 

Please have held all Patents, until I can make a full report on 
same. 
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* * * Tp. 1 S. R. 17 W. St. S. Mer., Lucy Johns, H. E. 
31,837, Sept. 11, 1897, covering S. \V. y± S. E. and S. E. *4 

S. W. y 4 , Sec. 35, F. C. 17,503, 9/24, 1902. 

******* 

(The stars represent 74 other entries described in this list.) 

ALBERT HAMMER, 

Special Agent, 0. L. 0. 

7. That on November 28, 1902, the said special agent, Albert 
Hammer, addressed another letter to the Commissioner of the Gen¬ 
eral Land Oflice, which was received and tiled in that office and 
which is as follows: 


Jackson, Mississippi, November 28, 1902. 
Hon. Commissioner of G. L. 0., Washington, D. C. 

My Dear Sir: Referring to my communication of November 19, 
1902, reporting a large number of Commuted entries which 

32 1 had under investigation, and requesting that the patents 
be held up until 1 could make investigations and reports 

thereon. 

I now have the honor to state that 1 have made investigations in 
a part of said cases, and found in each and every one examined the 
most flagrant of frauds, and to gather all the facts, will require con¬ 
siderable time and 1 now request that each and every Patent to lands 
described in my letter of November the 19, 1902, be held until full 
inspections and investigations can be made, reports will be forth¬ 
coming at earliest possible moment. 

1 am very respectfullv, 

ALBERT HAMMER, 

Special Agent, G. L. O. 

8. That on December 13, 1902, the Commissioner of the General 
Land Oflice addressed a letter to the register and receiver at Jack- 
son, Mississippi, which is as follows: 

1902—199,762. 

P. Department of tiie Interior, W. D. H. 

C. A. B. General Land Office, J. V. W. 

Washington, D. C., December 13, 1902. 

Address onlv the Commissioner of the General Land Office. 

* 

Register and Receiver, Jackson, Mississippi. 

Gentlemen: In accordance with the recommendation made by 
Special Agent Albert Hammer December 1, 1902, and concurred 
in by the Register, you are hereby directed to suspend ae- 

33 tion on all commutation and final homestead proofs pend¬ 
ing in your office until the cases shall have been thoroughly 

3—2410a 
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investigated by Agent Hammer and issuance of final papers is al¬ 
lowed by this office, upon his reports in any of the cases. 

Very respectfully, 

BINGER HERMANN, 

Commissioner. 

B. H. G. 

ft That nn .Tune D8 1 MM, -the Acting Commissioner of the Gen¬ 
eral Land Office addressed a letter to the said special agent which is 
as follows: 

“P.” Department of the Interior, G. F. P. 

W. H. General Land Office, J. T. H. 

Washington, D. C., June 18, 1904. 

Address only the Commissioner of the General Land Office. 

J. D. Y. Files 3289-90-1-2-3-4-5-6-7-8-9-3300-1-2-3-4-5-6-7-8-9-10 
11-12-13-14-15-16-3493, 3523-4-5, 3657. 3673, 3692-3, 3777, 3879, 
3884, 3898, 3901, 3905-4617-8-20-1-2-3-4-5-6. 


Mr. Albert Hammer, Special Agent G. L. O., Jackson, Mississippi. 

Sir: N ovember 19 , 1Q0 2, you transmitted a list of homestead en¬ 
tries upon which final and commutation proofs had been made, stat¬ 
ing that you had the same under investigation and .requested—this- 
offi ce to sus pend the ent ries and withhold patents un til you cou ld 
make your report. 

34 No r eport has been received in the fo llowing cases, and you 

are (TireCfftrio rep ort at o nce, upon re ceipt hereof, wfiethe r or 
not, in your opinion, tin invesTTgation is necessary in said cases, in 
view of Circular of January 25, 1904: 


' * * * * * * 

F. C. No. 17503, September 24, 1902, by Lucy Johns. 

* * * * * * 

^ (The stars represent 50 other entries described in this list.) 



10. That on June 24, 1904, the said special agent replied to the 
Acting Commissioner’s letter of June 18, 1904, as follows: 


Department of the Interior, 

General Land Office, 
Jackson, Mississippi, June 24, 1904. 

Hon. Commissioner of G. L. O., Washington, I). C. 


Dear Sir: In answer to vours of “June 18, 1904, “P.” Files 
3289-90-1-2-3-4-5-0-7-8-9-3300-1-2-3-4-5-6-7-8-9-10-11-12-13-14-15-16, 
3498-3523-4-5. 3657-3673-3692-3, 3777-3879-3884-3898-3901-3905- 
4617-8-20-1-2-3-4-5-6 ” 


Wherein you say as follows, viz: 

“November 19, 1902, you transmitted a list of homestead 
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35 entries upon which final and commutation proofs had been 
made, stating that you had the same under investigation and 

requested this office to suspend the entries and withhold patents until 
you could make your report. 

No report has been received in the following cases, and you are di¬ 
rected to report at once, upon the receipt hereof, whether or not, in 
your opinion, an investigation is necessary in said cases, in view of 
Circular of Januarv 25, 1904.” 

I would have to answer, if it is the object of the Department to 
prevent frauds, and fraudulent acts, in various ways to secure the 
public lands, or the timber upon them, without complying with the 
homestead law, as I understand the same to be; Unquestionably all 
the lands mentioned in your letter should be fully investigated. 

It is absolutely impossible to determine a fraudulent proof, from 
the one that has been made in good faith, in a great many instances; 
for the reason, upon the papers, no person can tell, if the homestead 
law has been complied with or not, by the entryman; the nicest 
made proof, is as apt to be fraudulent, as others, that does not ap¬ 
pear regular upon their face; for this reason, no man can determine 
a fraudulent proof, from a bona fi ed entryman and homestead set¬ 
tler. 

On November 19, 1902, 1 sent the Department a list of final and 
commutation proofs that had been made in Pearl River 

36 County, Miss., that from the information I had, and consid¬ 
ered at the time good, as far as I have had opportunity to 

make investigations, have been found even worse than at first re¬ 
ported. 

See my letter of November 29, 1902, giving a list of homesteads 
where final and commutation proofs had been made, and at once 
or soon after transferred; this alone is a circumstance against the 
good faith of a homestead entryman, as I construe the homestead 
law. 

Out of the list of 51 names and numbers you have sent me, I 
find on November 29, 1902, had been transferred, out of this num¬ 
ber 32 of said tracts, and recorded as per letter of above date (11-29- 
1902). 

True if the above homestead entryman, had complied with the 
homestead law, this they had a perfect right to do; if not, to the 
contrary, and T find there is but one way, that I can learn these 
facts, inspect the homestead entry, and this, it is no small job. 

I take it, “an honest man does not care to be watched the oppo¬ 
site, it makes no difference.” Hence I would give it as my very 
best opinion, “an investigation is necessary in said cases.” 

No doubt some are all right, and these people as a rule are mak¬ 
ing no complaints, about their patents, or asking about their lands, 
it is the homestead entryman, or the purchaser- of said lands, who 
are making the vigorous talks, and write the most letter-, that have 
not complied with the law, or something is irregular about 

37 their proofs. 

I am very respectfully, 

ALBERT HAMMER, 

Special Agent, O. L. 0. 
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11. That on May 12, 1900, another special agent of the General 
Land Office assigned to duty in the State of Mississippi, made a re¬ 
port to the Commissioner of the General Land Office on the afore¬ 
said entry of Lucy Johns, in which he charged that the entry was 
made for speculative purposes, with no attempt to comply with the 
requirements of the law, and recommended that the entry be can¬ 
celed on the ground of non-residence, non-cultivation, non-improve¬ 
ments and abandonment. 

12. That on July 12, 1906, the Commissioner of the General 
Land Office, by his letter of that date, directed that a hearing be 
held to determine the truth of the charges contained in the special 
agent’s report of May 12, 1900. 

13. That thereafter the petitioner herein moved the Commissioner 
of the General Land Office for a stay of proceedings under said order 
for a hearing, claiming that the entry should be patented without 
further proceedings by virtue of the proviso to section seven of the 
act of March 3, 1.S91 (2(5 Stat., 1095) ; to wit: 

Provided, That after the lapse of two years from the date of the 
issuance of the receiver's receipt upon the final entry of any tract of 
land under the homestead, timber-culture, Jesert-land, or 

38 preemption laws, or under this act. and when*there shall be 
no pending contest or protest against the validity of such 

entry, the entryman shall be entitled to a patent conveying the land 
by him entered, and the same shall l>e issued to him; but this pro¬ 
viso shall not be construed to require the delay of two years from the 
date of said entry before the issuing of a patent therefor. 

14. That the motion of the petitioner was denied by the Commis¬ 
sioner of the General Land Office on October 16, 1909, and this 
denial was affirmed bv the Secretarv of the Interior on January 19, 
1910, and on April 23, 1910. the Secretary of the Interior also de¬ 
nied a motion for review of his said decision of January 19, 1910, 
finding upon the facts herein set forth that a protest had been filed 
against the patenting of Lucy Johns’ homestead entry within two 
years from the date of the issuance of the receiver’s receipt upon the 
final entry of this tract, and holding that the case should proceed 

.to hearing on the special agent’s charge. 

It is hereby stipulated and agreed by and between counsel of 
record for the petitioner and counsel of record for the respondents, 
that the foregoing agreed statement is a true and full statement of 
all the facts within the knowledge of the petitioner, as ground for 
action, and within the knowledge of respondents, as ground of de¬ 
fense, the right being reserved, however, upon final hearing to ob¬ 
ject to the materiality, relevancy, or sufficiency of any of the 

39 facts stipulated. 

OSCAR LAWLER, 

Assistant Attorney-General, Attorney for Respondents. 
MARK STEARMAN, 

PATRICK II. LOUGHRAN, 

Attorneys for Relator. 
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Order for Substituting Respondent. 

Filed June 16, 1911. 

In the Supreme Court of the District of Columbia. 

At Law. No. 52579. 

The United States of America on the Relation of The Cham¬ 
pion Lumber Company, a Corporation, Petitioner, 

vs. 

Walter L. Fisher, Secretary of the Interior, and Fred Dennett, 
Commissioner of the General Land Office, Respondents. 

This cause came on to be heard this 16th day of June 1911, upon 
motion of the petitioner for an order allowing this action to be 
maintained against Walter L. Fisher, Secretary of the Interior, the 
successor in office of Richard A. Ballinger, the resjxmdent herein, 
and thereupon, upon consideration thereof, and the attorneys for the 
respondents and said Walter L. Fisher consenting thereto, it is this 
16th day of June 1911, adjudged ordered and decreed that 
40 this action may be maintained against said Walter L. Fisher, 
Secretary of the Interior, and that Walter L. Fisher be sub- 
stituted as respondent herein. 

WRIGHT, Justice . 


Opinion of the Court. 

Filed November 27, 1911. 

******* 

On Apr. 26, 1910, a petition for mandamus was filed herein to re¬ 
quire the respondents to issue a certain land patent to relator. A 
rule to show cause was issued, and on May 25, 1910 respondents 
filed their return which alleged that there was a pending protest 
against the validity of the entry within the two year period succeed¬ 
ing the issuance of the receiver’s receipt upon final entry. On June 
13, 1910, relator filed a replication denying that there was any pend¬ 
ing contest or protest within the two year period. To this a joinder 
in issue was filed June 15, 1910. A stipulation of facts was also 
filed on the same date, and the cause has been submitted for final 
determination. 

The question thus presented to the Court for decision is whether, 
notwithstand the ruling of the Secretary of the Interior that the facts 
stated showed a protest (in legal contemplation) to have been pend¬ 
ing during the two year period, such facts justified the ruling. In 
the recent case of Fisher v. U. S. ex rel. Grand Rapids Timber 
41 Co. (decided by the Court of Appeals Nov. 6, 1911), it was 
held that this question is not open to the Courts for deter¬ 
mination. The Court of Appeals said: 

“The order of the court is assailed by counsel for the Government 
on the ground that the statute does not operate as a limitation upon 
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the Government, and that the letter and telegram of Ilobbs and the 
order of the Secretary constituted a valid pending protest at the 
expiration of two years from the issuance of the final receipt. In 
our view, it is unnecessary to consider either of these assignments, 
as the appeal can l>e disposed of on appellant's fifth assignment of 
error, to wit: ‘We think the court erred because it failed to recognize 
and to hold (and hence it failed to refuse the writ) that the matter- 
sought to be controlled by this writ are within the exclusive jurisdic¬ 
tion of the Secretary of the Interior, that thev involve the exercise 

• • 

of judicial discretion, and that the ruling of the Secretary, that there 
was a protest or contest, filed within the statutory period, is con¬ 
clusive upon the courts and not subject to direct review in judicial 
proceeding of this character. 7 * * * 

“If. in the present case, nothing had been pending at the expira¬ 
tion of the two years from the issuance of the final receipt, and the 
Secretary had arbitrarily refused to issue a patent, we would have a 
very different case. Rut here, at the expiration of the limitation 
fixed by law, a case was pending challenging the right of the 

42 grantee of the entryman to a patent. It will not do in this 
proceeding to say that it did not amount to a protest under 

the law. That was for the Secretary to decide. There is no way 
open for us to determine this question without exceeding our juris¬ 
diction and reviewing the lawful acts of the Secretary of the Interior 
in the due exercise of his authority to administer the laws relative 
to the disposition of the public lands of the United States. 

While it is true that arbitrary power resides nowhere in our sys¬ 
tem of Government, and while the supervisory authority vested in 
the Secretary of the Interior and the Commissioner of the General 
Land Office over the disposition of the public lands is neither un¬ 
limited nor arbitrary, yet the question here presented, as to whether 
or not the communications and order amounted to a protest, which 
we regard as exceedingly close, was one clearly within the power of 
the commissioner to decide. To say that he was mistaken would 
require us to review a matter exclusively confided by law to his 
discretion and judgment. This proceeding will not admit of such 
a review. 

The judgment is reversed with costs, and the cause is remanded 
with directions to vacate the order and dismiss the case.” 

Under the authority of this decision of the Court of Appeals, 
it will be necessary to enter a judgment in the ease at bar 

43 dismissing the petition and denving the writ praved for 

TITOS'. II. ANDERSON. Justice. 


Nov. 27, Tl. 


Judgment. 


Filed January 31, 1012. 

******* 

This cause came on to be heard upon the petition for a writ of 
mandamus, rule to show cause, answer of the respondent, replication 
thereto, joinder in issue, and an agreed statement of facts, and was 
argued by counsel and submitted to the court; and thereupon, upon 
consideration thereof, it is this 31st dav of January, 1912, 

* i / 7 
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Adjudged, ordered, and decreed, That the rule herein issued be, 
and the same is hereby, discharged, that the petition be, and the 
same is hereby, dismissed, and that respondent shall recover against 
the relator his reasonable costs, and have execution therefor. 

By the Court: 

TITOS. H. ANDERSON, Justice. 

And an appeal from said decree having been noted in open court 
by the relator, the said appeal is hereby allowed and the 

44 penalty of the appeal bond for costs is fixed at One hundred 
Dollars. 

By the Court: 

THOS. IT. ANDERSON, Justice. 

Memorandum. 

February 13, 1912.—Appeal bond approved and filed. 

Specifications of Error. 

Filed Februarv 13, 1912. 

*/ • 

******* 

I. 

It is respectfully submitted that the Court erred in failing to dis- 
tinguish the case at bar from the case entitled Fisher vs. United 
States ex rel. Grand Rapids Timber Company, recently decided by 
the Court of Appeals, the case at bar having been submitted upon 
an agreed statement of facts setting out “a true and full statement of 
all the facts within the knowledge of the petitioner, as ground of 
action, and within the knowledge of respondents, as ground of de¬ 
fense,” while the case cited was determined under relator’s demurrer 
to the defendant’s answer, there not having been, therefore, in the 
case cited a voluntary submission of all of the facts therein to the 
Court for determination by it of the question whether there 

45 was a basis for a justiciable action by the Land Department 
in holding the entry to have been protested within the two 

year period. 

II. 

It is respectfully submitted that the Court erred in failing to dis¬ 
tinguish the case at bar from the Grand Rapids Timber Company 
case, supra, the entry in the case at bar never having been adjudi¬ 
cated as fraudulent by the Land Department upon evidence adduced 
at a hearing under a charge of non-compliance with law, while in 
the case cited the entry there involved was so adjudicated by the 
Land Department after a hearing under a charge of failure to com¬ 
ply with the law. 

III. 

It is respectfully submitted that the Court erred in failing to dis- 
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tinguish the ca.se at bar from the Grand Rapids Timber Company 
case, supra, it appearing in the case at bar that the proviso to section 
7 of the Act of March 3, 1891, was invoked and pleaded on behalf 
of the relator at the time the Land Department, long subsequent 
to the lapse of two years from date of issue of final Receiver’s receipt, 
attempted to set down the Lucy Johns entry for hearing, and that 
relator has never, by submitting to a hearing in the Land Depart¬ 
ment, waived his right to plead the said statute of limitation, but, 
on the contrary has throughout all proceedings in the Land Depart¬ 
ment denied the right of that department because of the said statute 
of limitation to order or hold a hearing with respect to said 

46 entry and no such hearing has ever t>een held, while in the 
case cited the relator therein }>ermitted the entry to proceed 

to a hearing on the merits after the claimed right to invoke and 
plead the said statute of limitation had accrued, thereby permitting 
the Land Department to exercise jurisdiction, in fact, over the said 
entry, after the la]»e of the two year period for a purpose other 
than the issue of patent. 

IV. 

It is respectfully submitted that the Court erred in failing affirma¬ 
tively to rule that the case at bar is distinguishable from the Grand 
Rapids Timber Company case, supra, for the reason that in the 
Grand Rapids Timber Company case a special agent of the General 
Land Office did, within two years from issue of Receiver’s final re¬ 
ceipt, make the specific charge that “it seems evident that the pur¬ 
pose is to acquire these timber lands in the interest of the transferee, 
Mr. Morlev, under cover of the homestead laws” and the Land De¬ 
partment did, within that period, accept and adjudicate that charge 
as a protest by issuing an order suspending the entry, while in the 
case at bar no charge of any specific act which, if true, would in¬ 
validate the entry, was made within such period against the Johns 
entry, and no order of suspension of the Johns entry by any officer 
of the Land Department was made within that period. 

V. 

It is respectfully submitted that the Court erred in failing 
affirmatively to rule, under the admitted facts in the case 

47 at bar, that the several letters from Special Agent Hammer 
were mere appeals to the Land Department to postpone, or 

delay, the issue of patent to Lucy Johns for the full period of two 
years from date of issue of final Receiver’s receipt thereon, (that 
period being the maximum length of time during which the Land 
Department might suspend or withhold the issue of patent before 
Lucy Johns’ right thereto, under the proviso to section 7 of the act 
of March 3, 1891, would accrue and vest) in order that the said 
special agent might have time and opportunity of learning whether 
he could, within that period, discover any reason, or ground, for 
protesting the said entry. 
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VL 

It is respectfully submitted that the Court erred in failing affirma¬ 
tively to rule, under the admitted facts in the case at bar, (see para¬ 
graph 9 of agreed statement of facts) that as late as June 18, 1904, 
about three months prior to the expiration of the two year period, 
the General Land Office, by its letter of that date to Agent Hammer, 
expressly held, and adjudicated as mere requests to withhold patents, 
and not as protests, the several letters theretofore received from said 
Hammer concerning the Johns entry. 

VII. 

It is respectfully submitted that the Court erred in failing affirma¬ 
tively to rule, under the admitted facts in the case at bar, that the 
language of the said letter of June 18th, 1904, plainly made 
48 it a notice to the special agent that the two year period would 
soon expire and that up to that time, “no report (protest) 
has been received,” it being obvious, it is believed, that if, at that 
time, to wit June 18, 1904, a protest was pending against the entry 
the General Land Office would not then have called upon the special 
agent to advise whether “in your (his) opinion an investigation is 
necessary in said case.” 


VIII. 

It is respectfully submitted that the Court erred in failing affirma¬ 
tively to rule, under the admitted facts in the case at bar. that the 
said letter of June 18. 1904, was a notice to the special agent that 
the General Land Office would soon be required by reason of the 
proviso to section 7 of the act of March 8, 1891, to approve the Lucy 
Johns entry for patent unless, and “at once,” the special agent 
should report against, or protest, that entry. 

IX. 

It is respectfully submitted that the Court erred in failing affirma¬ 
tively to rule, under the admitted facts in the case at bar, that the 
letter of June 24th, 1904, from special agent Hammer to the General 
Land Office (see paragraph 10 of agreed statement of facts) was not, 
and could not have been, a protest against the Johns entry because 
it did not constitute such a case, pleading, paper, matter or thing 
to form the basis “of a justiciable action” holding the entry as pro¬ 
tested thereby, and for the following reasons: 

1st. No charge, specification, or representation of fact was 
49 made therein against the Johns entry: 

2nd. The said letter made no charge or statement of fact 
against the said entry which charge, or statement of fact, if true, 
would invalidate it, nor did said letter contain any such charge or 
statement of fact against any one of the numerous homestead entries 
to which that letter referred: 

4—2410a 
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3rd. The generality, vagueness and uncertainty of expression of 
said letter prevented its being given the character of a protest against 
any or all of the entries to which it referred: 

4tli. The said letter, (although written eighteen months after 
the writer thereof had, on November lb, 11)02, requested withhold¬ 
ing of patent “until 1 can make a full report on same' ) is, in truth, 
only a confession of utter failure, during all that time, to examine 
into, investigate and report on any specific entry and is an admis¬ 
sion that investigations were not then made and is a mere promise 
of investigation thereafter. 

5th. The said letter expressly admits lack of possession, or knowl¬ 
edge, of any evidence against any one of the many entries and is, 
throughout, an incoherent, feeble and meritless plea (written in a 
style so complicated and intricate style as to render it difficult of 
understanding) of excuse for failure of due and timely performance 
of official duty, and is, further, merely a second request for with¬ 
holding of patents until “all the lands mentioned in your letter 
should be fully investigated" * * * “until 1 can learn these 
facts, inspect the homestead entry and this is no small job.” 

50 X. 


It is respectfully submitted that the Court erred in failing affirma¬ 
tively to rule, under the admitted facts in the case at bar, that it 
is duly shown by the facts agreed upon that neither special agent 
Hammer nor the Commissioner of the General Land Office, nor the 
Secretary of the Interior, nor any officer, clerk, or subordinate of 
the Land Department had in his possession, or had knowledge of, 
at any time within the two vears immediately succeeding the date 
of issue of the final Receivers receipt, evidence of any circumstance, 
thing, or fact justifying protest against the Lucy Johns entry or 
even suggesting the advisability or propriety of such a protest. 


XI. 


It is respectfully submitted that the Court erred in failing affirma¬ 
tively to rule that the letter of the Commissioner of the General 
Land Office, dated December 13th, 1902, and addressed to the 
Register and Receiver at Jackson, Mississippi, (see paragraph 8 of 
agreed statement of facts), was not, and could not have been, a pro¬ 
test against the Johns entry for the reason (see paragraph 4 of agreed 
statement of facts) that at time of writing of said letter the Lucy 
Johns proof was not one then “pending in your office,” meaning in 
the office of the Register and Receiver at Jackson. 

XII. 

It is respectfully submitted that the Court erred in failing affirma¬ 
tively to rule under the admitted facts in the case at bar that 
51 the only case, pleading, paper, matter or thing capable of con¬ 
stituting the basis “of a justiciable action” by the Land De¬ 
partment in holding the Johns entry to have been protested was 



WALTER L. FISITER. ETC., ET AL. 


27 


the report made on May 12, 1906, by “another special agent” (see 
paragraph 11 of agreed statement of facts) long after expiration of 
two years from date of issue of Receiver’s final receipt. 

XIII. 

It is respectfully submitted that the Court erred in failing to rule 
that the question presented under the pleadings, and under the 
agreed statement of facts in the case at bar, is wholly and entirely 
a question in law, being simply a question whether the “true and 
full statement of all the facts within the knowledge of petitioner, 
as ground for action, and within the knowledge of respondents, as 
ground of defense,” shows that at expiration of the statutory period 
there was pending in the Land Department any case, pleading, 
paper, matter or thing to constitute a basis for a justiciable action 
by the Land Department holding the entry to have been protested 
at that time. 

XIV. 

It is respectfully submitted that the Court erred in failing affirma¬ 
tively to rule that the question presented in this proceeding, as set 
out in specification of error numbered thirteen, is a question with 
respect to which any judgment rendered by the Land Department 
may be reviewed by the Courts in proceedings for mandamus. 

52 XV. 

It is respectfully submitted that the Court erred in failing affirma¬ 
tively to rule, under the admitted facts in the case at bar, that the 
Land Department had arbitrarily and, therefore, necessarily without 
basis for justiciable action, rendered judgment that the Lucy Johns 
entry had been protested within two years from date of final Re¬ 
ceiver’s receipt thereon, the agreed statement of the facts failing to 
show not only the want of substantial evidence, but the want of a 
scintilla of evidence, to sustain a ruling that the Lucy Johns entry 
was protested within the two year period. 

PATRICK II. LOUGIIRAN, 

Attorney for The Champion Lumber 

Company, Petitioner. 

Filed February 13, 1912. 

Designation of Record. 

Filed February 14, 1912. 

******* 

The Clerk of the Supreme Court of the District of Columbia will 
please include the following papers in the transcript of record for 
the Court of Appeals. 

1st. The Relator’s petition. 

2nd. The court’s rule to show cause. 

3rd. The return, or answer, of defendants and all exhibits accom¬ 
panying the answer. 
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53 4th. The relator's replication. 

5th. The defendants’ joinder in issue, 
tftli. The agreed statement, or stipulation, as to the facts. 

7th. Order substituting Walter L. Fisher for Richard H. Ballinger 
as one of respondents. 

8 th Opinion of the court. 

9th. Order of the court discharging rule and dismissing petition. 
10th. Note of appeal in open court. 

11 tli. Appeal bond approved and filed. 

12th. Assignment of errors. 

13th. This designation. 

PATRICK II. LOUGHRAN, 

Attorney for The Champion Lumber 

Co., Relator and Appellant. 


Receipt of copy of this designation acknowledged this 13th day of 
February, 1912. 

CHARLES W. COBB, 

Assistant Attorney General, Attorney for Respondents. 


Filed February 14th, 1912. 


54 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
53, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript in cause No. 52579 at law, wherein The 
United States of America, on the relation of The Champion Lumber 
Company, a corporation, is Petitioner, and Walter L. Fisher, Secre¬ 
tary of the Interior, et al. are Respondents, as the same remains upon 
the files and of record in said Court, 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 25th day of March, 1912. 

[Seal Supreme Court of the District of Columbia. ] 

JOHN R. YOUNG, Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
2410. The United States of America on the relation of The 
Champion Lumber Co., &c., appellant, vs. Walter L. Fisher, &c., 
et al. Court of Appeals, District of Columbia. Filed Mar. 27, 1912. 
Henry W. Hodges, clerk. 
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LUMBER COMPANY, Appellant, 
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WALTER L. FISHER, Secretary of the Interior, and 
FRED DENNETT, Commissioner of the General 
Land Office, Appellees. 


ON APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA. 


BRIEF FOR APPELLANT. 


This is an appeal from a judgment of the Supreme Court 
of the District of Columbia dismissing appellant’s petition 
for a writ of mandamus to compel appellees to cause a patent 
to he issued conveying the title of the United States to cer¬ 
tain public lands in the State of Mississippi. 
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Statement of Facts. 


This ease was submitted in the court below and is adju- 
dicable here under a stipulation as to facts. This stipulation 
expressly provides that it presents “a true and full state¬ 
ment of all the facts within the knowledge of the petitioner 
as ground for action and within the knowledge of the re¬ 
spondents, as grounds of defense” (pages 14 to *20, inclusive, 
of record). 

On September 17, 1897, one Lucy Johns made entry 
under the homestead laws, at the United States Land Office 
at Jackson, Mississippi, of the S. W. V4 of the S. E. */4 and 
the S. E. *4 of the S. \V. *4, sec. 85, Tp. 1 S., R. 17 W., 
Mississippi. On September 16, 1902, the said Lucy Johns 
made a prima facie valid proof by her sworn testimony, cor¬ 
roborated by two witnesses, of compliance with all the re¬ 
quirements of the homestead law. On September 24, 1902, 
the Register and Receiver of the United States Land Office 


at Jackson, Mississippi, accepted said proof and issued a 
Register's final certificate and a Receiver's final receipt there¬ 
under. During the month of October, 1902, the said proof 
and the said certificate and the said receipt were forwarded 
by the Register and Receiver at Jackson, Mississippi, to the 
Commissioner of the Oeneral Land Office at Washington, 
D. C. On January 15, 1908, Lucy Johns executed a deed 
of conveyance of her title under the said receipt and the 
said certificate to the Champion Lumber Company of Michi¬ 
gan. On March 8, 1906, this company conveyed to Edward 
Hines, of Chicago, Illinois, who, on April 20, 1908, con¬ 
veyed to the petitioner, the Champion Lumber Company of 
Illinois. The latter-named company is now the owner of 
all the right, title, claim and interest of the said Lucy Johns 
under said final certificate and said final receipt. (See stipu¬ 
lation as to facts, Record, pages 14, 15 and 16.) 

On November 19, 1902, Special Agent Albert Hammer, of 
the General Land Office, requested that office to withhold 
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issue of patent under seventy-five homestead entries, includ¬ 
ing the Lucy Johns entry, until he, the special agent, could 
“make a full report on same.” On November 28, 1902, 
the same special agent wrote to the Commissioner of the 
General Land Office, repeating substantially the request 
made in his said letter of November 19, 1902, with respect 
to the said seventy-five homestead entries. On December 
13, 1902, after all the papers constituting the proof, the cer¬ 
tificates and the receipts in the Lucy Johns entry were for¬ 
warded to the Commissioner of the General Land Office and 
were filed in his office, that officer directed the Register and 
Receiver at Jackson to suspend action on all commutation 
and final homestead proofs then pending in the office of said 
Register and Receiver (Record, pages 16, 17 and 18). 

On June 18, 1904, the Commissioner of the General Land 
Office wrote to the said special agent, reminding him that no 
report had been received from him on any of fifty-one en¬ 
tries, including the Lucy Johns entry, and asking him to 
state “whether or not, in your opinion, an investigation is 
necessary.” On June 24, 1904, the special agent, replying 
to the Commissioner, stated that there should be an inves¬ 
tigation, but that the only way by which he, the special 
agent, could learn the facts concerning any homestead entry 
would be by examination of the land, “and this, it is no 
small job.” In this communication to his superior officer 
the special agent was advising with respect to a large num¬ 
ber of homestead entries and informed the Commissioner 
that “no doubt some are all right,” without indicating what 
particular ones he supposed all right or what particular ones 
he supposed were not all right (Record, pages 18 and 19). 

The said special agent never did report upon the Lucy 
Johns entry. That special agent never made any specific- 
representation concerning that entry to the Commissioner 
of the General Land Office or to any officer of the Govern¬ 
ment, so far as the records in the Land Department show. 
If that agent ever at any time acquired any knowledge what- 
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ever concerning any fact whatever in connection with the 
Lucy Johns entry he never communicated it to the Land 
Department, and there is nothing in the files of the Land 
Department tending to show that he ever at any time pos¬ 
sessed any knowledge or had any information concerning 
any fact whatever, either favorable or unfavorable, with re¬ 
spect to that entry. 

On May 12, 1906, three years seven months and eighteen 
days after issue of the Receiver’s final receipt to Lucy Johns, 
another special agent of the General Land Office reported to 
the Commissioner that the Lucy Johns entry was made for 
speculative purposes and that Lucy Johns had made no at¬ 
tempt to comply with the requirements of the homestead 
laws and that her proof was fraudulent. This special agent 
recommended that the entry be canceled (Record, page 20). 
On July 12, 1906, the Commissioner of the General Land 
Office ordered a hearing to determine the truth of the 
charges preferred in the said report of May 12, 1906. 
Thereafter vour petitioner moved the Commissioner of the 
General Land Office for a stay of all proceedings under the 
order of July 12, 1906, basing the motion upon the ground 
that the Lucy Johns entry had not !>een either protested or 
contested within two years subsequent to the date of issue of 
Receiver’s final receipt and that, therefore, the Commis¬ 
sioner was without jurisdiction to order a hearing, and that 
his only duty in the premises was to issue patent. This 
motion was denied bv the Commissioner in his decision of 
October 16, 1909, when, for the first time , the Land Depart¬ 
ment decided that the entry was protested between Septem- 
l>er 24, 1902, and September 24, 1904. On January 19, 
1910, the Secretary of the Interior affirmed. On April 23, 
1910, the Secretary denied a motion for review. Three days 
thereafter, to wit, on April 26, 1910, proceedings for man¬ 
damus were initiated by the filing of a petition therefor in 
the Supreme Court of the District of Columbia (Record, 
pages 1 and 20). 
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Answer was made and petitioner filed a replication 
thereto. Issue was joined and a stipulation as to the facts 
of the case filed. The case was argued hy counsel and sub¬ 
mitted. The opinion of the court below was to the effect 
that the question presented was in all substantial respects the 
same question presented to this Court of Appeals in Fisher 
vs. United States ex rel. Grand Rapids Timber Company, de¬ 
cided by the Court of Appeals November 6, 1911, in which 
it was held that the question whether a public land entry 
had ever been protested was not one open to the courts for 
determination in proceedings for mandamus. Thereafter 
judgment was entered dismissing the petition and denying 
the writ from which an appeal was taken to this court (Rec¬ 
ord, pages 21, 22 and 23). 

Assignment of Errors. 

On this appeal the relator will rely especially upon those 
of the errors assigned numbered VII, VIII, IX, X, XII, 
XIII, XIV, and XV. 

These specifications of error are, we confess, somewhat 
both prolix and argumentative. They were drafted in the 
hope that the point raised in each might be fully and plainly 
presented. We trust that this form of statement of the al¬ 
leged errors has not tended to obscurity rather than per¬ 
spicuity of expression. 

VII. 

It is respectfully submitted that the court erred in failing 
affirmatively to rule, under the admitted facts in the case at 
bar, that the language of the said letter of June 18, 1904, 
plainly made it a notice to the special agent that the two- 
year period would soon expire and that up to that time “no 
report (protest) has been received,” it being obvious, it is 
believed, that if, at that time, to wit, June 18, 1904, a pro¬ 
test was pending against the entry the General Land Office 
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would not then have called upon the special agent to advise 
whether “in your (his) opinion an investigation is neces¬ 
sary in said case.” 

1/ 

VIII. 

It is respectfully submitted that the court erred in failing 
affirmatively to rule, under the admitted facts in the ease at 
bar, that the said letter of June 18, 1904, was a notice to the 
special agent that the General Land Office would soon be re¬ 
quired by reason of the proviso to section 7 of the act of 
March 3, 1891. to approve the Lucy Johns entry for patent 
unless, and “at once,” the special agent should report against 
or protest that entry. 

IX. 

It is respectfully submitted that the court erred in failing 
affirmativelv to rule, under the admitted facts in the case at 
bar. that the letter of June *24, 1904, from Special Agent 
Hammer to the General Land Office, was not, and could not 
have been, a protest against the Johns entry, because it did 
not constitute such a case, pleading, paper, matter or thing 
to form the basis “of a justiciable action,” holding the entry 
as protested thereby, and for the following reasons: 

1st. No charge, specification, or representation of fact was 
made therein against the Johns entry. 

2d. The said letter made no charge or statement of fact 
against the said entry, which charge, or statement of fact, if 
true, would invalidate it, nor did said letter contain any 
such charge or statement of fact against any one of the nu¬ 
merous homestead entries to which that letter referred. 

3d. The generality, vagueness, and uncertainty of ex¬ 
pression of said letter prevented its being given the character 
of a protest against any or all of the entries to which it re¬ 
ferred. 

4th. The said letter (although written eighteen months 
after the writer thereof had, on November 19, 1902, re¬ 
quested withholding of patent “until I can make a full re- 
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port on same”) is, in truth, only a confession of utter fail¬ 
ure, during all that time, to examine into, investigate and 
report on any specific entry and is an admission that investi¬ 
gations were not then made and is a mere promise of investi¬ 
gation thereafter. 

5th. The said letter expressly admits lack of possession, or 
knowledge, of any evidence against any one of the many 
entries, and is throughout an incoherent, feeble and merit¬ 
less plea (written in a style so complicated and intricate as 
to render it difficult of understanding) of excuse for failure 
of due and timely performance of official duty, and is, fur¬ 
ther, merely a second request for withholding of patents 
until “all the lands mentioned in your letter should be fully 
investigated” * * * “until I can learn these facts, inspect 
the homestead entry, and this is no small job.” 

X. 

It is respectfully submitted that the court erred in failing 
affirmatively to rule, under the admitted facts in the case 
at bar, that it is duly shown by the facts agreed upon that 
neither Special Agent Hammer nor the Commissioner of 
the General Land Office, nor the Secretary of the Interior, 
nor any officer, clerk, or subordinate of the Land Depart¬ 
ment had in his possession, or had knowledge of, at any time 
within the two years immediately succeeding the date of 
issue of the final Receiver's receipt, evidence of any circum¬ 
stance, thing or fact justifying protest against the Lucy 
Johns entry or even suggesting the advisability or propriety 
of such a protest. 

XII. 

It is respectfully submitted that the court erred in failing 
affirmatively to rule under the admitted facts in the case at 
bar that the only case, pleading, paper, matter or thing 
capable of constituting the basis “of a justiciable action” by 
the Land Department in holding the Johns entry to have 
been protested was the report made on May 12, 1906, by 
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“another special agent” long after expiration of two years 
from date of issue of Receiver’s final receipt. 

XIII. 

It is respectfully submitted that the court erred in failing 
to rule that the question presented, under the pleadings and 
under the agreed statement of facts in the case at bar, is 
wholly and entirely a question of law, being simply a ques¬ 
tion whether the “true and full statement of all the facts 
within the knowledge of petitioner, as ground for action, 
and within the knowledge of respondents, as ground of de¬ 
fense,” shows that at expiration of the statutory period there 
was pending in the Land Department any case, pleading, 
paper, matter or thing to constitute a basis for a justiciable 
action by the Land Department holding the entry to have 
been protested at that time. 


XIV. 

It is respectfully submitted that the court erred in failing 
affirmatively to rule that the question presented in this pro¬ 
ceeding, as set out in specification of error numbered thir¬ 
teen, is a question with respect to which any judgment ren¬ 
dered by the Land Department may be reviewed by the 
courts in proceedings for mandamus. 

XV. 

It is respectfully submitted that the court erred in failing 
affirmatively to rule, under the admitted facts in the case at 
bar, that the Land Department had arbitrarily, and there¬ 
fore necessarily without basis for justiciable action, rendered 
judgment that the Lucy Johns entry had been protested 
within two years from date of final Receiver’s receipt 
thereon, the agreed statement of the facts failing to show 
not only the want of a substantial evidence, but the want of a 
scintilla of evidence, to sustain a ruling that the Lucy Johns 
entry was protested within the two-year period. 
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ARGUMENT. 

In view of the decisions of this court heretofore in several 
similar cases there can be but one question to argue and 
submit in this proceeding, viz., did the Land Department in 
holding that the Lucy Johns entry was protested within two 
years from September 24, 1902, make such holding arbi¬ 
trarily and capriciously? In other words, did the Land De¬ 
partment in announcing that conclusion abuse its discretion 
to the extent of arbitrarily refusing to discharge a duty to 
a public-land claimant, a duty imposed upon that Depart¬ 
ment by the express terms of a law of Congress? 

To insure against the possibility of any misunderstanding 
of our position in this proceeding, we repeat that the sole 
question we urge upon the court for its decision is whether 
the Land Department exercised judicial discretion in a law¬ 
ful manner when it held that the Lucy Johns entry was pro¬ 
tested within two vears from date of issuance of the final re- 
ceipt thereunder. 

The proviso to section seven of the act of March 3, 1891 
(20 Shit., 1095), is as follows: 

“Provided, That after the lapse of two years from 
the date of the issuance of the Receiver’s receipt upon 
the final entry of any tract of land under the home¬ 
stead, timber-culture, desert-land, or preemption 
laws, or under this act, and when there shall be no 
pending contest or protest against the validity of such 
entry, the entryman shall be entitled to a patent con¬ 
veying the land by him entered, and the same shall 
be issued to him; but this proviso shall not be con¬ 
strued to require the delay of two years from the date 
of said entry before the issuing of a patent therefor.” 

The legislative history of this statute shows that it was 
intended by Congress to operate as a restraint or limitation 
upon the theretofore limitless discretion of the Land De¬ 
partment in the matter of the time of issue of patents under 
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certain final entries. In presenting the conference report on 
the bill in the House of Representatives, Mr. Payson asked 
that a statement be read with view to dispensing with formal 
reading of the bill. That statement is, in part, as follows: 

“Sections 7 and 8 provide details as to final action 
in the Interior Department on final entries, and pro¬ 
vide limitations as to contests, and suits to cancel pat¬ 
ents,” etc. 

In its instructions of June 3, 1904 (33 L. D., 12), the 
Land Department said: 

“The proviso in the act of 1891 is intended as a 
statute of repose and to fix a time within which an 
entry must be attacked and fraud charged.” 

Statutes of limitation are regarded favorably in all courts 
of justice. They should be construed and applied in a lil>eral 
spirit, and should not be evaded by a forced construction, 
but the language of the act should prevail. (7 Enc. of 
L’nited States Supreme Court Reports, page 209, and cases 
there cited.) 

The language of the act prescribing a limitation must pre¬ 
vail and no reasons based on apparent inconvenience or 
hardship can justify a departure from it. (7 Encyclopedia 
of Supreme Court Reports, page 910, foot note 1G, and cases 
there cited.) 

As to what constituted a protest within the meaning of the 
said proviso at the time this statute was enacted and at the 
time this final homestead entry was made, the Land Depart¬ 
ment said (Instructions of June 3, 1904, 33 L. D., 10) : 

“To be either a contest or a protest there must be 
a charge of specific facts which if true would defeat 
the entry and upon which the entryman, or party 
affected may take issue and demand a hearing. In 
cases investigated by special agents of your office, 
where the agent has reported sufficient facts to jus¬ 
tify cancellation of the entry, such report is a pro¬ 
ceeding that prevents confirmation of an entry under 
the act.” 
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The foregoing references and quotations are made to ad¬ 
vise the court that the Land Department held and treated 
the statute as one of limitation and defined the meaning of 
protest to l>e a charge of specific facts. 

“It is natural to respect the rulings of the Land De¬ 
partment upon any statute affecting the public do¬ 
main, and if the rulings were contemporaneous with 
the enactment of the statute they afford a somewhat 
confident presumption of its meaning. One of the 
reasons is that the officers of the Land Department 
may have recommended the statute—indeed, may 
have written its words or, at any rate, were familiar 
with the circumstances which induced the legisla¬ 
tion. ” Midway Co. vs. Eaton, 183 U. S., 602, 609; 
46 L. Ed., 347; Midway Co. vs. Eaton, 183 U. S., 
619; 46 I.. Ed., 357. 

This legislation was deemed by Congress necessary or ad¬ 
visable for the protection of land claimants against possible 
abuse of the discretion vested in the Land Department. The 
legislation is expressive of the judgment of Congress that at 
the time it was enacted there was an evil it was designed to 
eradicate, a condition the act was designed to improve. It 
was plainly an act of Congress enabling claimants by the 
process of mandamus to compel departmental action in rec¬ 
ognition of vested rights under the public land laws. 

The said act was the word of Congress to the effect that if 
the Land Department did not, or could not, within two years 
from the date of a final entry discover evidence justifying 
a protest that patent under the entry should issue forthwith. 

The act placed a limitation upon the time the Govern¬ 
ment might proceed to set aside, cancel and annul a certifi¬ 
cate of final entry by providing, not in terms but certainly 
by the strongest implication, that there should arise from the 
failure of the Land Department to protest a final entry 
within two years from its making a conclusive and binding 
presumption of laches on its part. This is not too much to 
say concerning the construction of the said act if one will 
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consider the fact that a certificate of final entry is a muni¬ 
ment of title and that with respect to its cancellation and an¬ 
nulment the rules of adjudication followed by courts of 
equity in proceedings to cancel and set aside a deed of con¬ 
veyance are wholly applicable. The nature and legal effect 
of a certificate of final entry have been defined and described 
by the courts in numerous cases. A final entry of public- 
lands is a completed contract between the United States and 
the entryman. 

“An entrv is a contract. Whenever the local land 
officers approve the evidences of settlement and im¬ 
provement and receive the cash price they issue a 
Receiver’s receipt. Thereby a contract is entered into 
between the United States and the preemptor, and 
that contract is known as an entry.” Parsons vs. 
Venzke, 164 U. S., 89. 


The Land Department has itself said (Harkrader et al. vs. 
(ioldstein, 31 L. D., 87) : 

“Where a person has complied with all the terms 
and conditions necessary to obtaining title, and the 
officers of the Government whose duty it was to act 
in the premises in the first instance haye accepted his 
proof and issued final certificate of entry thereon, he 
acquired a yested interest in the land embraced in his 
entry and becomes prima facie the equitable owner 
thereof and entitled to a patent, and anyone there¬ 
after attacking the entry- assumes the burden of es¬ 
tablishing such illegality- in the procurement or al¬ 
lowance thereof as would defeat the issuance of pat¬ 
ent thereon. * * * The right to a patent, once 

vested, is, for the most purposes, equivalent to a pat¬ 
ent issued, and when in fact issued the patent relates 
back to the time when the right to it became vested.” 
See also Penson Mining and Smelting Company vs. 
Alta Mining and Smelting Company, 145 U. S., 428 

“Muniments of title issued by the Government are 
not to be lightly destroyed.” United States vs. Des 
Moines Navigation and Railway Company, 142 U. S., 
510, at page 541. 
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If, as was said by the Supreme Court in the ease above 
cited, “muniments of title issued by the Government are not 
to be lightly destroyed,” should it not follow that proceed¬ 
ings to destroy them should not* be lightly initiated; that 
there should be nothing savoring of pretense on the part of 
the Government in alleging that such proceedings have been 
initiated; that the Government itself should be the last 
mover in any attempt to destroy such muniments of title 
upon evidence not “clear, strong, and satisfactory.” This is 
the character of evidence that the Supreme Court of the 
United States has said must be adduced to justify the setting 
aside of a muniment of title. Is it possible to suppose that 
when, on June 18, 1904, the Commissioner of the General 
Land Office directed Albert Hammer to advise “whether or 
not, in your opinion, an investigation is necessary” (Record, 
page 18), that the Government, or any of its officers, had 
found a basis upon which to rest a protest? Is it possible 
for anvone to draw a rational inference from Albert Ham- 
mer’s letter of June 24, 1904 (Record, page 18), in which 
lie said that “no doubt some are all right” * * * “and 

1 find that there is but one way that I can learn these facts, 
inspect the entry, and this, it is no small job,” that Hammer 
at that time had any knowledge or information upon which 
to base a protest against the Lucy Johns entry? 

Although the Land Department alleges in this proceeding 
that it was Special Agent Hammer who protested the entry, 
it is a strange fact, if he did protest it, that the Government 
ignored his protest and did not initiate any proceeding 
against the entry until after another special agent on May 
12, 1906, three years seven months and eighteen days after 
the final certificate issued, submitted a report (Record, page 
20). Why did the Land Department wait until the entry 
was protested, in 1906, before initiating proceedings to can¬ 
cel the certificate? We think the court itself can answer this 
question after it has studied the agreed statement of facts. 
That statement shows that Albert Hammer never either 
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knew, or was informed, of any fact, circumstance, matter or 
thing concerning the Lucy Johns entry; that the Govern¬ 
ment was dependent upon All>ert Hammer for the produc¬ 
tion of evidence to constitute the basis of a protest; that the 
Government was looking to him to make a protest against 
the entry, and that the only response Albert Hammer ever 
made to any letter from the Commissioner of the General 
Land Office concerning this Johns entry was to say, substan¬ 
tially, that he knew nothing at all about the entry and 
therefore was in no position to report anything concerning 
it or to protest it and that he had not “gotten around” to 
the Lucy Johns entry, but would do so as soon as he found 
it possible, or. perhaps, convenient; that he never pretended 
to know, or pretended that he was informed, of any fact, 
circumstance, matter or thing concerning the entry; that he 
did nothing more than to communicate to the General Land 
Office his suspicion, without reporting any fact or evidence 
giving rise to the suspicion, concerning the bona fides of a 
large number of entries with respect to which he stated that 
"no doubt some are all rightthat, so far as the record 
shows, the Lucy Johns entry might have been one of those 
with respect to which Albert Hammer had “no doubt some 
are all rightthat, so far as the record shows, the said Ham¬ 
mer never left his office at Jackson, Mississippi, for the sec¬ 
tion of that State, remote from that city, where the land in 
question is situate. 

The Land Department did not, before 190(1, initiate pro¬ 
ceedings to cancel the certificate for the very good and suf¬ 
ficient reason that the Land Department knew, and knows 
now, that prior to May 12, 190(1. no report, charge or pro¬ 
test was made against the Lucy Johns entry. The Land 
Department knew then, and knows now, that prior to said 
date there was no apparent reason or cause for proceedings 
to cancel the Lucy Johns final certificate. 

When the two-year period expired without a protest hav¬ 
ing been filed, Lucy Johns was as much entitled to delivery 
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of patent to her as would have been the ease had the patent 
been actually written and signed. When the two years ex¬ 
pired without protest having been made the Land Depart¬ 
ment had lost jurisdiction for every purpose excepting issu¬ 
ance and delivery of patent. When the Land Department 
assumed, in 1906, to order a hearing upon a protest filed 
after the two-year period it acted ultra vires, or in excess of 
its powers and jurisdiction. 

In Virginia vs. Hives, 100 U. S., 313, at pages 323 and 
324, the court said: 

“In what case such a writ is warranted by the prin¬ 
ciples and usages of law it is not always easy to de¬ 
termine. Its use has been very much extended in 
modern times, and now it may be said to be an estab¬ 
lished remedy to oblige inferior courts and magis¬ 
trates to do that justice which they are in duty, and 
by virtue of their office, bound to do. It does not lie 
to control judicial discretion, except when that dis¬ 
cretion has been abused; but it is a remedy when the 
case is outside of the exercise of this discretion, and 
outside the jurisdiction of the court or officer to which 
or to whom the writ is addressed. One of its peculiar 
and more common uses is to restrain inferior courts 
and to keep them within their lawful bounds. Ba¬ 
con’s Abridgment, Mandamus, Letter D; Tapping 
on Mandamus, 105; 3 Bl. Com., 110. This subject 
was discussed at length in Ex parte Bradley (7 Wall., 
364), and what was there said renders unnecessary 
any discussion of it now.” 

V 

In Barney vs. Dolph, 97 U. S., 652, 656, Mr. Chief Justice 
Waite said: 

“The execution and delivery of the patent after 
the right to it is complete are the mere ministerial 
acts of the officer charged with that duty.” 

In Simmons vs. Wagner, 101 U. S., 260, 261, the same 
Chief Justice repeated the proposition in these words: 

“Where the right to a patent has once become 
vested in a purchaser of public lands, it is equivalent, 
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so far as the Government is concerned, to a patent 
actually issued. The execution and delivery of the 
patent after the light to it has become complete are 
the mere ministerial acts of the officers charged with 
that duty.” 

The Secretary of the Interior is “the supervising agent of 
the Government to do justice to all claimants.” Knight vs. 
United States Land Association, 142 U. S., 161, 178. We 
submit that it is unfair and unjust to the Secretary of the 
Interior that his counsel should deem it expedient or ad¬ 
visable for any purpose to cause that officer to appear in this 
proceeding advancing the obviously shallow and wholly 
meritless contention that there is something in the agreed 
statement of facts having a tendency to show that Special 
Agent Hammer protested the Lucy Johns entry within the 
two-year period. 


Judgment of the Land Department was Arbitrary, as There 
is Absolutely No Evidence of a Protest of the Entry 
Within the Two-Year Period. 

Tn Marbury vs. Madison, 1 Cranch, 137, the Supreme 
Court of the United States said: 

. “The Government of the United States has been 
emphatically termed a government of laws, and not 
of men. It will certainly cease to deserve this high 
appellation, if the laws furnish no remedy for the 
violation of a vested legal right. If this obloquy is 
to be cast on the jurisprudence of our country, it 
must arise from the peculiar character of the case.” 
******* 

“Is it to be contended, that where the law, in pre¬ 
cise terms, directs the performance of an act, in 
which an individual is interested, the law is incapable 
of securing obedience to its mandate? Is it on ac¬ 
count of the character of the person against whom 
the complaint is made? Is it to be contended that 
the heads of departments are not amenable to the 


laws of their country? Whatever the practice on par¬ 
ticular occasions may be, the theory of this principle 
will certainly never be maintained.” 

******* 

‘“But when the legislature proceeds to impose on 
that officer other duties; when he is directed per¬ 
emptorily to perform certain acts; when the rights 
of individuals are dependent on the performance of 
those acts; he is so far the officer of the law; is amen¬ 
able to the laws for his conduct; and cannot, at his 
discretion, sport away the vested rights of others.” 
******* 

“But where a specific duty is assigned by law, and 
individual rights depend upon the performance of 
that duty ? it seems equally clear, that the individual 
who considers himself injured, has a right to resort 
to the laws of his country for a remedy.” 

* * * * * * . * 

“What is there, in the exalted station of the officer, 
which shall bar a citizen from asserting, in a court 
of justice, his legal rights, or shall forbid a court to 
listen to the claim, or to issue a mandamus, directing 
the performance of a duty, not depending on execu¬ 
tive discretion, but on particular acts of Congress, and 
the general principles of law?” 

The foregoing excerpts from the great decision in Mar- 
burv vs. Madison were notices given by the Supreme Court 
of the United States, early in the history of the country, to 
the heads of executive departments that bureaucrats and 
bureaucracy will not find place in the system of administra¬ 
tion of the laws of this republic. The decision in that case 
was an announcement that the courts of the country could 
be depended upon to protect the people against any tendency 
in the executive departments toward absolutism. The court’s 
announcement in that case was to the effect that in the ad¬ 
ministration of the laws of the country there shall be no 
arbitrary denial of the right of any citizen by the abuse of 
the judicial judgment and discretion with which the people, 
speaking through their Congress, had clothed their servants, 
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the officers of departments, to the end that justice under and 
in pursuance of law and equity might be administered on 
behalf of the people. The decision in that case was to the 
effect that no officer of the Government shall be permitted 
to substitute and enforce his personal will in lieu of the ex¬ 
pressed will of Congress. 

The doctrine announced in Marbury i•#. Madison is fft^ 
tingly applicable to the facts in the case at bar. The de¬ 
cision in that case very plainly means that the Secretary of 
the Interior will not he permitted so to construe and admin¬ 
ister an act of Congress as to render it practically nugatory. 
Applied to the case at bar the decision in Marbury vs. Madi¬ 
son means that the Secretary of the Interior will not be per¬ 
mitted. if the courts are resorted to by aggrieved parties, to 
carry into effect a judgment that a. public land entry has 
l>een protested when there is absolutely no evidence what¬ 
ever to form a basis for that judgment. 

“Judicial power, as contradistinguished from- the 
power of the laws, has no existence. Courts are the 
mere instruments of the law, and can will nothing. 
When they are said to exercise a discretion, it is a 
mere legal discretion, a discretion to he exercised in 
discerning the course prescribed by law; and when 
that is discerned, it is the duty of the court to follow 
it. Judicial power is never exercised for the purpose 
of giving effect to the will of the judge; always for 
the purpose of giving effect to the will of the legis¬ 
lature; or, in other words, to the will of the law.” 
Osborn vs. United States Bank, 9 Wheaton, 737, 865, 
866 . 

If the foregoing is applicable to and good enough for the 
guidance of the courts when exercising judgment and dis¬ 
cretion, should it not also be applicable to and good enough 
for the guidance of the Land Department in construing the 
proviso to section 7 of the act of March 3, 1891? 

In view of the history and circumstances of the case at 
bar and the emasculating construction of the said proviso in 
and by the Land Department, that Department has evidently 


not deemed the foregoing announcement by the Supreme 
Court worthy of serious consideration. 

The Land Department cannot justify its course in practi¬ 
cally disregarding an act of Congress because, in the opinion 
of the Department, the legislation was unwise and not in 
furtherance of a sound administrative policy. The wisdom 
or unwisdom of a law, its advisability or expediency, are 
matters for the judgment of Congress alone and not for the 
judgment of that servant of the people whom Congress has 
directed merely to execute and not to make or to amend law. 
The act under consideration here was remedial legislation, 
and as such called for a liberal construction by the Land De- 
partment and bv the courts. Several years after the enact- 
ment it was so construed by the Land Department, 
but during the past six years the act has been prac¬ 
tically wiped off the statute books by the hostile attitude 
assumed toward it by the Department of the Interior as dis¬ 
played in its decisions. The will of Congress so plainly 
manifest in the evident spirit of the legislation and in the 
language thereof has been completely frustrated by decis¬ 
ions that have given to the word “protest” a meaning never 
dreamed of by Congress or by the Land Department when 
the statute was enacted. 

We will now discuss each one of the several communica¬ 
tions from Special Agent Hammer to the Land Department 
with a view to learning whether any one, or all of them, con¬ 
tain anything indicating that Special Agent Hammer had 
protested the Lucy Johns entry. 

The two letters from Hammer under date of November 
19, 1902 (Record, page 16), are simply notices to the Gen¬ 
eral Land Office that, in the opinion of Special Agent Ham¬ 
mer, it would be advisable to investigate every one of the 
seventy-four entries before passing any of them to patent. 
Neither of those two letters contains any charge or allegation 
against any one o*f the seventy-four entries to which those 
letters refer. It is true that Mr. Hammer stated that he had 
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not deemed the foregoing announcement by the Supreme 

Court worthy of serious consideration. 

«/ 

The Land Department cannot justify its course in practi¬ 
cally disregarding an act of Congress because, in the opinion 
of the Department, the legislation was unwise and not in 
furtherance of a sound administrative policy. The wisdom 
or unwisdom of a law, its advisability or expediency, are 
matters for the judgment of Congress alone and not for the 
judgment of that servant of the people whom Congress has 

directed merely to execute and not to make or to amend law. 
*/ 

The act under consideration here was remedial legislation, 
and as such called for a liberal construction by the Land De- 
partment and bv the courts. Several years after the enact- 
incut it was so construed by the Land Department, 
but during the past six years the act has been prac¬ 
tically wiped off the statute hooks by the hostile attitude 
assumed toward it by the Department of the Interior as dis¬ 
played in its decisions. The will of Congress so plainly 
manifest in the evident spirit of the legislation and in the 
language thereof has been completely frustrated by decis¬ 
ions that have given to the word “protest” a meaning never 
dreamed of by Congress or by the Land Department when 
the statute was enacted. 

We will now discuss each one of the several communica¬ 
tions from Special Agent Hammer to the Land Department 
with a view to learning whether any one, or all of them, con¬ 
tain anything indicating that Special Agent Hammer had 
protested the Lucy Johns entry. 

The two letters from Hammer under date of November 
19, 1902 (Record, page 10), are simply notices to the Gen¬ 
eral Land Office that, in the opinion of Special Agent Ham¬ 
mer, it would be advisable to investigate every one of the 
seventy-four entries before passing any of them to patent. 
Neither of those two letters contains any charge or allegation 
against any one of the seventy-four entries to which those 
letters refer. It is true that Mr. Hammer stated that he had 
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1904, from the Commissioner to Hammer is convincing 
proof of the fact that, up to that date at least, the Commis¬ 
sioner of the General Land Office had not received from 
Hammer anything in the way of a protest against the Lucy 
Johns entry. If the entry had then been protested by Agent 
Hammer the running of the statute of limitation was sus¬ 
pended and no reason would have existed for the order to 
Hammer “to report at once.” 

The Commissioner of the General Land Office, however, 
knew full well that nothing had theretofore been received 
from Hammer constituting a protest. The Commissioner 
well knew the principle of law to the effect that a statute of 
limitation should not be held to have stopped running upon 
inferences, suspicions, or “all reasons to believe” that a future 
investigation might develop evidence sufficient as a basis for 
a protest. The Commissioner appreciated the fact that the 
presumption of good faith and validity arising out of the 
acceptance of a homestead proof and the issue of a final cer¬ 
tificate thereunder is very strong and that the Government 
would not be justified in protesting and attacking it upon 
what a special agent says he supposes, suspects, and has “all 
reasons to believe.” The Commissioner realized that he 
could hardly summon the entryman to join issue upon a 
“charge” that a special agent supposes, suspects, and has “all 
reasons to believe” the final certificate invalid. This would 
hardlv be in accordance with the doctrine that “muniments 
of title are not to be lightly destroyed” or attacked. 

The obvious fact in connection with this matter is that on 
June 18, 1904, the Commissioner realized that on September 
24, 1904. Lucy Johns’ right to a patent would become un¬ 
assailable by reason of the expiration of two years from the 
date of issue of the final certificate thereunder. The Com¬ 
missioner realized that on September 24, 1904, the period 
for protesting the Lucy Johns entry, would expire, and that 
if not protested prior to that date she would acquire, by 
reason of the proviso to section 7 of the act of March 3,1891, 
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“all reasons to believe 90 per cent of proofs made in 
Pearl River county, Mississippi, are fraudulent,” and it is 
further true that he stated, “I have under investigation the 
following homestead entries.” It is evident, however, from 
Mr. Hammer’s letter of June 24, 1904 (Record, page 18), 
that he had not actually investigated the Lucy Johns entry 
and that he was not in possession of any knowledge or infor¬ 
mation concerning it, and that in order to obtain knowledge 
or information about the entry it would be necessary for him 
to “inspect the homestead entry, and this, it is no small job.” 
Mr. Hammer did not inform the Commissioner of the 
knowledge or information, if any, he had as a basis for his 
statement that “I have all reasons to l>elieve,” etc. 

In his letter of November 28, 1902 (Record, page 17), 
Hammer stated that he had “made investigations in a part 
of said cases and found in each and every one examined the 
most flagrant of frauds.” Mr. Hammer did not state what 
particular entries he had examined nor did he advise of the 
evidence he had discovered to sustain his statement that 
“most flagrant of frauds” had been perpetrated. The record 
here is silent as to whether he ever actually reported on any 
of the entries or preferred any charge of specific fact against 
any one of them The Commissioner’s letter of December 
12, 1902 (Record, page 17), cannot be construed as a pro¬ 
test against the Lucy Johns entry, for it is admitted, in the 
agreed statement of facts, that on the date of said letter the 
Lucy Johns entry was not one pending in the office of the 
Register and Receiver at Jackson, Mississippi, but was then 
pending in the General Land Office at Washington, I). C. 

We are given the impression by the Commissioner’s letter 
of June 18, 1904 (Record, page 18), that Mr. Hammer had 
made very little, if any, progress during a year and a half in 
the investigation of these cases, for the Commissioner, on 
that date, directed Hammer to report at once whether, in his 
opinion, an investigation of fifty entries, including the Lucy 
Johns entry, was deemed necessary. This letter of June 18, 



1904, from the Commissioner to Hammer is convincing 
proof of the fact that, up to that date at least, the Commis¬ 
sioner of the General Land Office had not received from 
Hammer anything in the way of a protest against the Lucy 
Johns entry. If the entry had then been protested by Agent 
Hammer the running of the statute of limitation was sus¬ 
pended and no reason would have existed for the order to 
Hammer “to report at once.” 

The Commissioner of the General Land Office, however, 
knew full well that nothing had theretofore been received 
from Hammer constituting a protest. The Commissioner 
well knew the principle of law to the effect that a statute of 
limitation should not be held to have stopped running upon 
inferences, suspicions, or “all reasons to believe” that a future 
investigation might develop evidence sufficient as a basis for 
a protest. The Commissioner appreciated the fact that the 
presumption of good faith and validity arising out of the 
acceptance of a homestead proof and the issue of a final cer¬ 
tificate thereunder is very strong and that the Government 
would not be justified in protesting and attacking it upon 
what a special agent says he supposes, suspects, and has “all 
reasons to believe.” The Commissioner realized that he 
could hardly summon the entryman to join issue upon a 
“charge” that a special agent supposes, suspects, and has “all 
reasons to believe” the final certificate invalid. This would 
hardly be in accordance with the doctrine that “muniments 
of title are not to be lightly destroyed” or attacked. 

The obvious fact in connection with this matter is that on 
June 18, 1904, the Commissioner realized that on September 
24, 1904, Lucy Johns’ right to a patent would become un¬ 
assailable by reason of the expiration of tw T o years from the 
date of issue of the final certificate thereunder. The Com¬ 
missioner realized that on September 24, 1904, the period 
for protesting the Lucy Johns entry, would expire, and that 
if not protested prior to that date she would acquire, by 
reason of the proviso to section 7 of the act of March 3,1891, 
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an absolute right to patent and could mandamus the De¬ 
partment of the Interior to compel issuance thereof. When, 
on June 18, 1904, the General Land Office stated that “no 
report has l>een received in the following cases” the General 
Land Office said, in substance and in effect, that on that date 
no protest had been received. This was to all intents and 
purposes an adjudication by the Land Department that on 
June 18, 1904, the Lucy Johns entry had not been protested. 

In replying to the Commissioner’s letter of June 18, 1904, 
Agent Hammer made confession that he was not then in a 
position to report on any one of the fifty entries enumerated 
in the Commissioner’s letter of June 18, 1904, including the 
Luev Johns entrv, for Hammer savs in his letter of June 24 
1904 (Record, pages 18 and 19), that it is impossible for 
him to report anything whatever concerning any one of the 
entries without first examining the land, and this, so he said, 
had not been done. 

The correspondence above alluded to constitutes what the 

Land Department is pleased to describe as the basis of its 

judgment that the Lucy Johns entry was protested within 

two vears from date of issue of final certificate. There is no 
« 

conceivable reason for believing that the Land Department 
was influenced to that judgment by other and extraneous 
information, as the terms of the agreed statement of facts are 
that the statement presents all the facts within the knowledge 
of the respondents as grounds of defense. 

This court is, we take it, obliged to confine its attention to 
Agent Hammer’s letter of June 24, 1904, to determine 
whether anything contained therein furnishes any basis great 
or slight for a judgment by the Land Department to the effect 
that the entry had been protested, for it is very plain that 
when the Commissioner, on June 18, 1904, notified Hammer 
that no report had been received and directed him to report 
at once that the Commissioner then and there held that no 
protest had been made up to that date. 

Fifteen days before the Commissioner w T rote his letter of 
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June 18, 1904, advising Hammer that no report had been 
made, and directing him to report at once, the Secretary of 
the Interior defined a protest as follows: 

“To be either a contest or a protest there must be a 
charge of specific facts, which, if true, would defeat 
the entry, and upon which the entryman, or party 
affected may take issue and demand a hearing.” 

Instructions of Land Department of June 3, 
1904, 33 L. D., 10. 

Can any one, after reading all the letters exchanged be¬ 
tween the Commissioner of the General Land Office and 
Agent Hammer, find that Mr. Hammer ever preferred 
against the Lucy Johns entry “a charge of specific facts 
which, if true, would defeat the entry.” 

We complain here against the Land Department because 
it arbitrarily and capriciously declared that there is discover¬ 
able in the letters exchanged between the Commissioner and 
Albert Hammer “a charge of specific facts which, if true, 
would defeat the entry.” We ask this court to decide whether 
or not there was an abuse of judicial judgment and discre¬ 
tion by the Land Department in announcing this conclusion 
and rendering a judgment that upon the facts presented to 
this court as “a true and full statement of all the facts within 
the knowledge ol' the petitioner as ground for action and 
within the knowledge of respondents as ground of defense” 
the Johns entry was protested within the two-year period. 

“The duty is ministerial when it is to be performed 
upon a certain state of facts, although the officer or 
tribunal or body must judge according to their best 
discretion whether the facts exist, and whether they 
should perforin the act. Otherwise it is obvious no 
mandamus could ever lie in any case.” Foot-note 10 
at page 161 of 26 Cyc. and cases there cited. 

Does the agreed statement of facts in the case at bar pre¬ 
sent a single item of evidence even faintly suggesting the 
presence in the statement of any fact or circumstance fur- 




nishing the slightest basis for a conclusion, judicial or other¬ 
wise, that the entry was protested within the two-year period? 
Can the Department of the Interior call black white, or say 
that two and two total seventeen, or give expression to any 
other equally absurd, groundless, illogical, and indefensible 
proposition to the prejudice and destruction of the right of 
a citizen and be upheld by the courts in so doing? If so, 
then the Department can at will and without check or re¬ 
straint upon it “sport away the vested rights of others.” 

Neither the Land Department nor a jury nor any judicial 
or quasi-judicial trier of facts is invested with authority to 
disregard the rules of evidence by which the libertv and 
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estate of every citizen are guarded and supported. It is 
axiomatic in the matter of trials by juries that where there 
is no real evidence in support of any essential fact, or where 
the evidence is either insufficient in law or insufficient in 
fact, that judgment must he rendered against the party upon 
whom the burden of proof rests. The Department of the 
Interior deliberately cast its hat into the ring in open de¬ 
fiance to these principles when it held that the Johns entry 
had been protested within the two-year period. 

It was such open defiance of elementary principles of law 
and of fair treatment and square dealing that caused the 
issuance of a writ of mandamus against the Treasurer of the 
United States in Roberts, Treasurer, vs. United States, 17d 
U. S., *2*21, 230, *231. In that case the Treasurer, in answer¬ 
ing the petition, alleged that the law involved related to 
certain redeemed certificates and that he had held that the 
certificates in question had not l>een redeemed. The Su¬ 
preme Court on reviewing the facts said: 

“Upon these facts we have no doubt that the cer¬ 
tificates were redeemed within the meaning of the act 
of 1894.” 

******* 

“There is hut one act of Congress to be examined, 
and it is specially directed to the Treasurer. We 
think its construction is quite plain and unmistak- 


able. It directs the Treasurer to pay the interest on 
the certificates which had been redeemed by him, and 
the only question for him to determine was whether 
these certificates had been redeemed within that 
meaning of that act. That they were we have already 
attempted to show, and the duty of the Treasurer 
seems to us to be at once plain, imperative, and en¬ 
tirely ministerial, and he should have paid the interest 
as directed in the statute.” 

******* 

“Unless the writ of mandamus is to become practi¬ 
cally valueless, and is to be refused even where a pub¬ 
lic officer is commanded to do a particular act by 
virtue of a particular statute, this writ should be 
granted. Every statute to some extent requires con¬ 
struction by the public officer whose duties may be 
defined therein. Such officer must read the law, and 
he must therefore, in a certain sense, construe it, in 
order to form a judgment from its language what 
duty he is directed by the statute to perform. But 
that does not necessarily and in all cases make the 
duty of the officer anything other than a purely min¬ 
isterial one. If ihe law direct him to perform an act 
in regard to which no discretion is committed to him, 
and which, upon the facts existing, he is bound to 
perform, then that act is ministerial, although de¬ 
pending upon a statute which requires, in some de¬ 
gree, a construction of its language by the officer. 
Unless this be so, the value of this writ is very greatly 
impaired. Every executive officer whose duty is 
plainly devolved upon him by statute might refuse 
to perform it, and when his refusal is brought before 
the court he might successfully plead that the per¬ 
formance of the duty involved the construction of a 
statute by him, and therefore it was not ministerial, 
and the court would on that account be powerless to 
give relief. Such a limitation of the powers of the 
court, we think, would be most unfortunate, as it 
would relieve from judicial supervision all executive 
officers in the performance of their duties, whenever 
they should plead that the duty required of them 
arose upon the construction of a statute, no matter 
how plain its language, nor how plainly they violated 
their duty in refusing to perform the act required.” 
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The case of Turner vs. Williams, 194 U. S., 279, 292, ’3, 
*4, is interesting for the reason that there the court, by 
strong and plain implication of the language used, held that, 
while the immigration officials had authority to conclude 
that an alien was an anarchist and to deport him for that 
reason, the courts would not permit execution of a warrant 
of deportation if “there was no evidence upon which that 
conclusion could be rested.” 

There was no evidence upon which the Land Depart¬ 
ment’s conclusion in the case at bar could have rested. 

In Ex parte Bradley, 7 Wall., 364, 377, 379, the case 
arose out of a petition by Bradley to the Supreme Court of 
the United States for mandamus to restore him as an attor¬ 
ney before the Supreme Court of the District of Columbia. 
In ordering issuance of (lie writ the court expressed its views 
concerning the judicial discretion as follows: 

“But this discretion is not unlimited, for if it be 
exercised with manifest injustice, the Court of King’s 
Bench will command its due exercise. It must be a 
sound discretion, and according to law. As said by 
Chief Justice Taney, in Ex parte Secombe, ‘The 
power, however, is not an arbitrary and despotic one, 
to be exercised at the pleasure of the court, or from 
passion, prejudice, or personal hostility.’ And by 
Chief Justice Marshall, in Ex parte Burr: ‘The court 
is not inclined to interpose, unless it w T ere a case 
where the conduct of the circuit or district court was 
irregular, or was flagrantly improper.” 

***** * * 

“But the proceeding is admitted to be the recog¬ 
nized remedy when the case is outside of the exercise 
of this discretion, and is one of irregularity, or 
against law, or of flagrant injustice, or without juris¬ 
diction.” 
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Department’s Ruling that Entry Protested Within the Two- 
Year Period Was Action in Evasion of a Duty. 

Impugning of motive should be avoided in the prepara¬ 
tion of a brief in a case of this character if the point desired 
to be urged upon the court can be presented and argued, 
effectively, without resort to a questioning of the good faith 
of the officer’s action. It should not l>e refrained from, how¬ 
ever, if fairly deemed essential to full presentation of all the 
material elements in a case to the end that there may be a 
thorough appreciation of the nature of the controversy by 
the court. 


“An exception to the general rule that discretion- 
arv acts will not be reviewed or controlled exists when 
the discretion has been abused, for example, man¬ 
damus may in a case be granted where the action has 
been arbitrary and capricious * * * or where it 

amounts to an evasion of a positive duty.” 26 Cyc., 
pages 161 and 162, and cases there cited. 

The proviso to section 7 of the act of March 3, 1891, has 
not found high favor in the Department of the Interior. 
The Department has so frequently and strangely construed 
the act that as now pretended to be understood, and as 
actually applied, by the Department it would not be recog¬ 
nizable bv those who had not maintained an acquaintance 
with it since the time of its enactment and witnessed its 
mutilation at the hands of the Interior Department. It is 
a law most hateful to that Department, not because it bridles 
its discretion, but because it limits the time for the exercise 
of its judgment and discretion in proceeding against a final 
entrv. It is characteristical of some executive officers in 

t/ 

these days to display impatience under any restraint. This 
impatience must not, however, be tolerated in any executive 
officer who by strained, unwarranted and indefensible con¬ 
struction of an act of Congress practically effects its repeal. 
Repeal of a statute by judicial or quasi judicial construction 
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of it is not the way known to our institutions of securing the 
repeal of ill-advised legislation. 

We shall not burden this brief with the history of the 
varying decisions of the Department under the law. It is 
sufficient for our purpose here to show that the decision of 
the Department in Morgan vs. Rowland, 37 L. D., 90, 92, 
decided August 3, 1908, expressly held that in order to con¬ 
stitute a protest against an entry it must be shown that there 
was pending against it “specific charges of fraud” or that it 
had been listed by the Commissioner of the General Land 
Office to a special agent with instructions to investigate. 
This decision was rendered nearly six years after the Lucy 
Johns final certificate had issued and nearly four years after 
. the lapse of the two-year period with respect to that certifi¬ 
cate. 

The Lucy Johns entry was never listed by the Commis¬ 
sioner of the General Land Office for investigation by a spe¬ 
cial agent. The Commissioner never instructed any one to 
investigate that entry. It is true tliat tlie entr^ a e 
merated among others in a letter to Agent Hammer, but 
the letter was not one directing an investigation, but, on the 
contrary, was one soliciting an opinion as to whether an in¬ 
vestigation was necessary. The decision in Morgan vs. Row¬ 
land, supi'a, was to the effect if an entry was not listed by 
the Commissioner within the two-year period or was not pro¬ 
tested within that period by “specific charges of fraud,” it 
should be held as confirmed for patent. Thus it appears that 
from date of enactment of the law, on March 3, 1891, and 
from a date long prior thereto, down to August 3, 1908, there 
was no departure from the ruling that to constitute a pro¬ 
test there must be a chwge of specific facts. 

We have said, heretofore, that it is obvious that Agent 
Hammer never knew of and was never even informed of 
any circumstance or fact in connection with the Lucv Johns 
entry. If this be tine, how could he possibly have protested 
that entry? Was he not when so circumstanced even in a 
worse situation than was the intending protestant in Joseph 
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Papillion, 37 L. D., 379 (decided January 4, 1909) ? In 
that case the Department said: 

“While the allegations of Maurer that he believed 
the entry to be made in the interest of Banantye 
Bros, would not be sufficient to constitute a bar to 
confirmation, because it was hearsay,” et cetera. “The 
charge by Otto Maurer the same being based merely 
on information, was, perhaps not sufficient in itself 
to bar the confirmatory statute.” 

If Maurer could not protest upon hearsay and upon what 
he believed, why should Agent Hammer be said to be able 
to protest upon what he supposed and suspected f 

“It derogates from the dignity and character of 
the Government to suppose that, formed as it is to 
secure impartial justice between individuals, it may 
nevertheless in the conduct of its own affairs, with¬ 
out regard to the principles it represents, perpetrate 
upon its citizens wrongs which it would promptly 
condemn if practiced by one of them upon another.” 
United States vs. Chandler Dunbar Co., 152 Fed. 
Rep., 25, 41. 

No matter what changes in the Departmental rulings may 
have been made subsequent to the decisions in Morgan vs. 
Rowland, supra, and Joseph Papillion, supra, there are no 
decisions possible of rendition by the Department that can 
estop this court from granting mandamus if there was a will¬ 
ful evasion by the Department of a duty imposed upon it by 
law. 

Edward Hines did not acquire title to the land embraced 
in the Lucy Johns entry until March 8, 1906, nearly four 
years after issue of final certificate and before the report of 
May 12, 1906 (Record, pages 16 and 20). When Edward 
Hines purchased lie had no reason to believe or suspect that 
the entry had not been confirmed for patent by reason of the 
lapse of the two-year period. His purchase was made long 
after the lapse of that period and before there was received 
by any one from* any officer of the Land Department or 
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from any source the slightest intimation of any suspicion 
of the regularity and validity of the entry. Hines pur¬ 
chased in good faith and in reliance upon the truth of the 
representation appearing in the final certificate, as follows: 

“That on presentation of this certificate to the 
Commissioner of the General Land Office, the said 
Lucy Johns shall be entitled to a patent for the tract 
of land above described” (Record, page 15). 

If nothing had ever been done, said or written except what 
was written by Agent Hammer, the Department would not, 
and could not, have found a basis for action denying patent. 
'Fbe Department would not, and could not, have proceeded 
to cancel the entry if the report of May 12, 1906, had not 
been made. That report was a protest, the first and only 
protest against the entry, but it was not made until after 
lapse of the two-year period. That report brought to the 
notice of the Department, for the first time , some evidence, 
some specific representation concerning the entry. Before 
that report was made the Department knew nothing, heard 
nothing, concerning the entry’ save what the entry papers 
themselves disclosed. The question that presented itself to 
the Department was, 

How can we make use of this report of May 12, 1906, in 
an effort to cancel the final certificate? The said report prob¬ 
ably presented sufficient evidence to constitute a strong 
pr'tma facie case of fraud against the entry, and the Depart¬ 
ment quite naturally desired to duly establish the fraud if 
possible and to prevent the acquisition of title under the 
entry. The Department must have been somewhat non¬ 
plused by this situation, but for a time only, as on July 12, 
1906, just two months after the report was made, the Com¬ 
missioner of the General Land Office ordered a hearing 
under the charges. In ordering this hearing the Depart¬ 
ment shut its eves to its own instructions of June 3, 1904 
(33 L. D., 12), wherein it said, with respect to the proviso 
to section 7 of the act of March 3, 1891: 
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“It is eminently just and expedient that at some 
time the \ alidity of an entry of public land should 
l>e deemed established by acquiescence of the Govern¬ 
ment and of interested adverse parties. It mani¬ 
festly tends to discourage and prevent entries if no 
limitation exists against their validity being drawn in 
question and the entry man may be required always 
to stand ready to prove his good faith. It is quite 
as necessary that some period of repose should be 
fixed as that fraud should be defeated.” 

W hen the report of May 12, 1906, was received, and ever 
since September 24, 1904, there was a positive duty resting 
upon the Land Department to issue patent under the Lucy 
Johns entry. Instead of recognizing and fulfilling this duty 
the Land Department, doubtless from worthy motives in the 
abstract, but obviously without legal right or basis in law 
for such judgment, held that the Johns entry had been pro¬ 
tested by Agent Hammer. This was the only judgment the 
Department could express in order to proceed under the re¬ 
port of May 12, 1906, and in doing so it is plain from the 
lack of any evidence to sustain such judgment that the De¬ 
partment intended and hoped thereby to evade the necessity 
for performance of a positive duty enjoined upon it by the 
express terms of an act of Congress. 

The Department has never held a hearing to establish any 
charge contained in the report of May 12, 1906. The juris¬ 
diction of the Department to order a hearing was questioned 
and this proceeding brings to this court the single proposi¬ 
tion, Has the Department of the Interior, under the ad¬ 
mitted facts in this case, jurisdiction for any other purpose 
than the issuance of patent? 


Conclusion. 


“It is a maxim of law, admitting few if any excep¬ 
tions, that every duty laid upon a public officer for 
the benefit of a private person, is enforcible by judi¬ 
cial process.” Lutterworth vs. United States, 112 
U. S., 50. 

We submit that the denial of a writ of mandamus in this 
case, in view of the facts agreed upon between the parties, 
would set a dangerous precedent to be availed of by any ex¬ 
ecutive officer of the Government who desired, for any reason 
or from any motive, to evade a positive duty to a citizen. 
An affirmance of the judgment below in this case would 
enable such officer to defend his conduct upon the ground 
that whatever judgment he renders in a case, whether upon 
doubtful or plainly insufficient evidence, or upon no evi¬ 
dence at all, is binding upon the courts and not reviewable 
in proceedings for mandamus. 

We have contended here that the right to patent vested 
on Septeml>er 24, 1904, because at no time prior to that date 
was the entry protested. 

In Cornelius vs. Kessel, 128 U. S, 461, the court said 
that— 


“whenever, in pursuance of the legislation of Con¬ 
gress, rights have become vested, it becomes the duty 
of the courts to see that those rights are not dis¬ 
turbed by any action of an executive officer, even the 
Secretary of the Interior, the head of a Department. 
However laudable the motives of the Secretary, he, 
as all others, is bound by the provisions of Con¬ 
gressional legislation.” 

We are not defending Lucy Johns in this proceeding. We 
are striving to safeguard against arbitrary and unwarrant¬ 
able action by an executive Department the purchasers of the 
land embraced in the Johns entry, purchasers who took a 
deed after the right to a patent had vested by reason of no 
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protest against the entry within the two-year period. We 
are not endeavoring to make a petition for mandamus serve 
the purpose of an appeal or a writ of error. We are engaged 
in effort to enforce the performance of a purely minis¬ 
terial act which is imposed by law upon an officer of the 
Government who takes all his powers from the people, speak¬ 
ing through their Congress, and who has no power from any 
other source. 

We have nothing to do in this proceeding with what would 
be the remedy of this petitioner in the courts in the event 
that the Department of the Interior canceled the Lucy Johns 
entry. Whether there would or would not be a remedy 
should not influence this court’s judgment one way or the 
other. 

The agreed statement of facts show that if this court 
should direct the writ to issue it would operate upon a final 
entry with respect to which nothing is left to be done by 
either Lucy Johns or her transferees, or the United States, to 
complete and perfect the entry for patenting. 

The decision of the court below should be reversed. 

PATRICK H. LOUGHRAN, 

Barrister Building, Washington, D. C., 

Attorney for Appellant. 
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In the Court of Appeals of the District of Columbia. 


October Term, 1912. 
No. 2410. 


Special Calendar, No. 1. 


United States ex rel . Champion Lumber Com¬ 
pany, APPELLANT, 

V . 

Walter L. Fisher, Secretary of the Interior, 
and Fred Dennett, Commissioner of the Gen¬ 
eral Land Office. 

ON APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA . 


BRIEF FOR APPELLEES. 

This case involves the cancellation of a homestead 
entry made by one Lucy Johns, on which receiver's 
receipt issued September 24, 1902. The receipt was 
procured through fraud; that is, at the time of mak¬ 
ing final proof, she falsely represented to the local land 
officers that she had complied with the requirements 
of the homestead law. (Record, p. 10.) This charge 
has never been denied by Lucy Johns or those claim¬ 
ing under her. On January 15, 1903, she conveyed 
her alleged interest in the land to appellant. (Record, 
p. 16.) Charges against the integrity of the entry 
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were first filed November 19, 1902, by a special agent 
of the General Land Office. (Record, p. 3.) There¬ 
upon, December 13, 1902, action on this among other 
entries in the local land office within whose jurisdic¬ 
tion this particular land was situate was suspended for 
investigation by order of the Commissioner of the 
General Land Office. (Record, p. 4.) Ultimately, 
investigation demonstrating a sound foundation for 
the charge that the entry was fraudulent, hearing was 
ordered on specific charges (Record, p. 20), and the 
appellant responded with a motion for a “stay of 
proceedings” on the ground that the entry should 
be patented without further proceedings by virtue 
of the proviso to section 7, act of March 3, 1891 (26 
Stab, 1095). This motion was denied in due course; 
the transferee (appellant) appealed to the Secretary; 
the Secretary approved the action of the Commis¬ 
sioner; and then this suit was instituted to compel 
the Secretary to issue patent. (Record, pp. 5, 20.) 
So the motion for a “stay” in the Land Depart¬ 
ment had all the effect of a demurrer to the Govern¬ 
ment proceeding instituted against the entry, ad¬ 
mitting the verity of the charges but denying the 
Secretary’s jurisdiction to take cognizance thereof 
and to act thereon. Indeed, appellant says in his 
brief (p. 32) that he is not attempting to defend Lucy 
Johns. The point seems to be that, even if there were 
fraud, patent must issue to effectuate that fraud 
because at the end of two years from the date of 
receiver’s receipt there was no pending contest or 
protest against the entry. 


But the Secretary of the Interior has decided that 
there was a protest against this entry pending at 
that time and culminating in the cancellation of the 
entry. This is a stipulated fact (Record, p. 20), 
the Secretary of the Interior 

* * * finding upon the facts herein set 
forth that a protest had been filed against the 
patenting of Lucy Johns’s homestead entry 
within two years from the date of issuance of 
the receiver’s receipt upon the final entry. 

Irrespective of the fact that the writ of mandamus 
sought by the proceeding in this case is not a writ of 
right and will not issue to effectuate and perpetuate a 
fraud (17. S. ex rel. Laws v. Davenport l, 34 App. D. C., 
502), let us eliminate that feature of the case and see 
what is left: 

We have the agreement of the parties that, as an 
ultimate fact, the Secretary found and determined 
that a protest was pending irf this case effective to 
remove it from the operation of the proviso to section 
7 of the act of March 3, 1891, supra. True, the 
stipulation states that this finding by the Secretary 
was predicated “upon the facts herein (i. e., in the 
stipulation) set forth. ” (Stipulation of facts, Record, 
pp. 14 to 20.) 

So the matter is reduced, as far as this court is 
concerned, to a consideration of whether or not the 
Secretary was correct in his conclusion on the record 
presented to him, “upon the facts herein set forth.” 

In this aspect the case is on all fours with that 
presented in Fisher v. United States ex rel. Grand 
Rapids Timber Company (37 App. D. C., 436), 
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now before the Supreme Court on writ of error, 
wherein you decided that you had no jurisdiction 
to review such a matter as this, exclusively confided 
by law to the Secretary’s discretion and judgment, 
and to determine whether or not he was mistaken. 
And your decision was followed by one wholly affirm- 
atory of the principle in United States ex rel. Xess v. 
The Secretary of the Interior (223 U. S., 683); since 
which has been announced your decision in United 
States ex rel. McKenzie v. Fisher , decided May 6, 1912 
(4 Wash. Law Rep., 404). These three decisions, we 
respectfully submit, entirely control this case. 

It is notable that appellant, in its argument, 
runs around the real principle involved in this 
appeal and wholly evades intentionally coming into 
contact with the Grand Rapids case, and never even 
gives the McKenzie or Xess cases the dignity of 
mention. But, in using pages of argument in an 
attempt to show that it was right and the Secretary 
was wrong on the question of whether there was a 
protest pending within the two years, it runs 
squarely up against the doctrine laid down in those 
cases. Why it hasn’t appreciated this, we don’t know. 
Probably it will when judgment is rendered herein. 

We respectfully submit that the judgment below 
should be affirmed. 

Charles W. Cobb, 

Assistant Attorney General. 

F. W. Clements, 

First Assistant Attorney. 

C. Edward Wright, Assistant Attorney. 

For the Appellees 
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